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CURRENT TOPICS. 





The Fifth Annual Meeting of the American 
Bar Association will take place at Saratoga in 
the early part of August. From present in- 
dications the meeting promises to be a partic- 
ularly interesting one. The topics of the 
papers which are to be read are in almost ev- 
ery instance of live, practical interest, and 
the discussions evoked can not fail to be ul- 
timately beneficial in its effects. They are as 
follows: By Gustave Koerner, of Illinois, on 
‘*The Doctrine of Punitive Damages, and its 
Effects on the Ethics of the Profession ;’’ 
By U. M. Rose, tof Arkansas, on ‘‘The Titles 
of Statutes;’? By Thomas J. Semmes, of 
Louisiana, on **The Civil Law as Transplanted 
in Louisiana ;’’ By J. B. Henderson, of Mis- 
souri, on ‘“The Laws Governing the Issue and 
Collection of Municipal Bonds,’’ and by 
Isaac M. Jordan, of Ohio, on ‘*‘Trial by 
Jury: Its Defects and their Remedies.”’ 


se 


The best known, and, perhaps, the most 
eminent medical journal in the world, the 
Lancet, of London, is considerably disturbed 
over the divergence of opinion that so fre- 
quently arising in the testimony of medical 
experts. Ina recent issue it says: ‘‘Several 
cases which have recently been considered in 
the higher courts of Scotland have brought 
into unfortunate prominence the diversity of 
opinion regarding the cases in dispute so fre- 
quently manifested, even by the most dis- 
tinguished members of our profession. A 
few months ago, in a murder trial at Aber- 
deen, the most contradictory opinions regard- 
ing the mental condition of the culprit were 
expressed, and Lord Deas signified his un- 
willingness to have his mental condition inves- 
tigated by one of these medical men, evident- 
ly fearing that he himself might be incarcer- 
ated.’’ And it quotes Lord Frazer as saying 
in another case, that: ‘“The evidence was as 
unsatisfactory as any he had seen. It left on 
the mind the distressing impression, that the 
science of medicine was simply a seience of 
guessing and experts. Different doctors 


Vol. 15 —No. 4. 





with equal confidence and equal dog- 
matism expressed contrary opinions upon 
the same condition of things. He ad- 
vised the jury to exercise their common. 
sense, throw overboard the medical opinions, 
and go by the facts; ’’ and proceeds to com- 
ment as follows: ‘‘It is surely unfortunate 
that such exhibitions should take place, as 
they are in every way detrimental to the high- 
est interests of our profession. If prelimin- 
ary conference fails to bring about agree- 
ment, the whole of the opinions might be laid 
before a neutral party proposed by the court, 
and, if necessary, this last gentleman might, 
in the light of these opinions, examine the 
patient for himself. In any case, these con- 
stantly recurring differences are so injurious 
that mutual discussion should at least be at- 
tempted.”’ 

If the proposition is once admitted (and we 
do not see how it can be disputed), that med- 
icine is not, in any sense of the words, an ex- 
act science, occurrences of the nature deplored 
by our contemporary must follow as the 
logical result. When, to the difference of 
views which may naturally and legitimately 
arise, we add the bias that proceeds from what 
amounts, in practice, to a retainer, how can 
we expect harmony of opinion? What would 
be the consequence if, upon a legal or theo- 
logical question, where the doubts were evenly 
balanced, a number of lawyers or theologians, 
even of the most eminent and purest walks of 
those professions, were put upon the witness 
stand and examined as to what were the true 
legal or theological principles controlling its 
solution? Would there not be a divergence 
of opinion? Suppose you add to this natural 
tendency to differ, the bias of a personal in- 
terest and partisanship, by which even the 
most stalwart moral natures are not wholly 
unaffected, not only would there be a diver- 
gence, but we, for one, would expect it to 
assume a vehemently earnest character. 

As to the suggestions of our distinguished 
contemporary, they seem to us impracticable, 
as far as they refer to the administration of 
justice. The true road out of the difficulty 
seems to us to be indicated by the recom- 
mendation of Lord Frazer. We must recog- 
nize that the medical is not an exact science, 
and deal with difficult questions arising in it as 
we do in other cases,—submit them to the 
lottery of a jury trial, : 
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ALTERATION OF WRITTEN 
MENTS. 


INSTRU- 





It is a plain rule of common sense, as well 
as of law, that a party should not be bound 
by an instrument, except as he has executed 
it. Hence, where a writing, which purports 
to speak the terms of an understanding be- 
tween the parties, has been altered in any 
material respect, the law declares the in- 
strument vitiated and inadmissible as evi- 
dence to bind the parties not assenting to 
such alteration. 

An alteration of a legal instrument ‘‘is an 
act done upon the instrument by which its 
meaning or language is changed,’’ and a 
material alteration is one ‘‘which causes it to 
speak a language different in legal effect from 
that which it originally spake.’’? Thus it has 
been held that the putting of a seal upon a 
promissory note was a material alteration and 
vitiated the contract, although its language 
was not changed, because the effect was to 
change its legal character.* An alteration 
which affects the negotiable character of the 
instrument is a material alteration.* So, too, 
is the alteration of the place of payment of a 
bill of exchange ;° or of a note, as far as con- 
cerns an indorser.6 A change in the date of 
@ note is a material alteration.? And so is an 
erasure of the words ‘‘after maturity,’’ hay- 
ing the effect to make the note bear interest 
from date.® The addition of the words ‘‘after 


1 Robinson v. Reed, 46 Lowa, 210; Richmond Mfg 
Co. v. Davis, 7 Blackf. 412; Boston v. Benson, 12 
Cush. 61; Burnham v. Ayer, 35 N. H. 351; Nunnsey 
v. Colton, 1 Hawks, 222; Davis v. Coleman, 7 Ired. L. 
424; Millis v. Starr, 2 Bailey, 359. 

21Greenl. Ev., secs. 565, 566. See Littlefield v. 
Coombs, 71 Me. 110; Reeves v. Pierson, 23 Hun, 185; 
Oliver v. Hawley, 5 Neb. 489; Morrill v. Otis, 12 N. 
H. 466. 

3 Vaughan v. Fowler, 14 8. C. 855; s. c., 37 Am. 
Rep. 781. 

4 Mechanics Bank v. Vailey Packing Co.,4 Mo. App. 
200; s. C., 70 Mo. 648; Cochran v. Nebeker, 48 Ind. 
469; McCoy v. Lockwood, 71 Ind. 319; Marshall v. 
Drescher, 68 Ind. 359. 

5 Whitesides vy. Northern Bank of Kentucky, 10 
Bush, 501. 

6 Woodworth vy. Bank of America, 19 Johns. 391; 
8s. C., 10 Am. Dec. 239. 

7 Hamilton v. Wood, 70 Ind. 306. See also Brown 
vy. Straw, 6 Neb. 586; Aubuchon v. McKnight, 1 Mo. 
312; 8. C., 18 Am. Dec, 502. Mitchell v. Ringgold, 3 
Har. & Johns. 159; s. c., 5 Am. Dec. 488; Bank v. 
McChord, 4 Dana, 191; s.c., 29 Am. Dee. 898. 

8 Dietz v. Harder, 72 Ind. 208, See Brooks y, Al- 
Jen, .62,Ind.,401, 





due ten per cent.,’’ is, manifestly, a material 
alteration ;° or any alteration of the rate of 
interest.!° And so the alteration of a note 
payable to order, making it payable to bear- 
er; or writing the word ‘‘security’’ over 
the name of an indorser in blank of a prom- 
issory note, because it has the effect to change 
the terms of his liability ;!? or the erasure of 
the words ‘‘surety’’ after the name of a 
signer of a note ;!° or the addition to the note 
of a married woman, of words expressive of 
an intent to bind her separate estate.‘* And 
where a note was made payable upon condi- 
tion, and the condition was expressed upon 
the same piece of paper below the note, it 
was held that the removal of that portion of 
the paper containing the condition was a ma- 
terial alteration. 

The addition of a new name as maker to a 
promissory note is a material alteration, and 
will discharge all the original parties toit not 
consenting thereto.4® Not so, however, as to 
the person whose signature is so added; he 
is bound as if the note were hisalone.!’ If, 
however, it were the intention of the parties 
that the signature should be added, not as 
maker, but as guarantor, and the name was 
through inadvertence,signed in such a way as 
to indicate an intention to be charged as 
maker, then the addition of such name will 
not be regarded as an alteration, and will not 
have the effect to avoid the note.1* Nor, 
where a note has heen signed in blank, thus 
making practicable the insertion of an addi- 
tional name as maker, will such an altera- 
tion have the effect to relieve the original 


§ Evans v. Foreman, 60 Mo. 449. See also Lamar vy. 
Brown, 56 Ala. 157. 

10 Schnewind v. Hacket, 54 Ind. 248; Harsh v. Klep- 
per, 28 Ohio St. 200; Warpole v. Ellison, 4 Houst 
(Del.) 322. 

ll Union National Bank v. Roberts, 45 Wis. 373. 

12 Robinson v. Reed, 46 Lowa. 219. 

13 Laub v. Paine, 46 Iowa, 550. 

14 Taddikin v. Cantrell, 69 N. Y. 597. 

15 Gerrich v. Glines, 56 N. H. 9. See Cochran v. 
Nebeker, 48 Ind. 459; Wait v. Pomeroy, 20 Mich. 425; 
Wheelock v. Freeman, 13 Pick. 165; s.c.; 28 Am. 
Dec. 674. 

16 Lunt v. Silver, 4 Mo. App. 186; Wallace v. Jew- 
ell, 21 Ohio St. 168; Henry v. Coats, 17 Ind. 161; Hall 
v. McHenry, 19 Iowa, 521; Dickerman v. Miner, 43 
Iowa, 508; Hamilton v. Hooper, 46 Iowa, 515; Gard- 
ner v. Walsh, 5 El. & Bl. 82; Champion v. Haskell, 30 
Mo. 1386. 

17 Wallace v. Jewell, 21 Ohio St. 163; Hamilton v. 
Hooper, 46 Iowa, 515; Dickermnn v. Miner, 48 Iowa, 
508. 


18 Wallace v, Jewell, supra, 
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makers from liability.19 In New York, how- 
ever, it has been held, in a number of cases, 
that the addition of a name as maker toa 
note wonld not be regarded as a material al- 
teration.?° 

To effect, however, the validity of an in- 
strument, the alteration must be a material 
alteration, that is, of such a character as to 
alter its legal significance. A change which 
does not do this, but merely expresses in 
terms what the law would imply without it, is 
immaterial.24 Thus the addition of the word 
‘‘annually’’ to the interest clause of a note 
made payable in less than two years, does not 
change the liability, but only shows that the 
interest is to be earned by the note at the 
stipulated rate, and was regarded as immate- 
rial.22, So held, too, of the addition of the 
word ‘‘agent’’ to the s'gnature of the maker, 
the note being for the maker’s private debt, 
in the absence of evidence that his principals 
were accustomed to pay notes so executed.”% 
In an action upon a subscription to the capi- 
tal stock of a corporation, it was held that 
each subscription constituted a separate and 
independent contract between the subscriber 
and the company, and in the absence of proof 
the erasure of a preceding signature from the 
list after the defendant had signed was not an 
alteration.24 It has been held too, that an 
alteration made with bona fide intent to cor- 
rect a mistake and conform the instrument to 
the intention of the parties, will be regarded as 
immaterial, and will not affect its validity.*° 
And an alteration of a note which is not suf- 
ficiently material in its nature as to release the 
makers from liability, will not affect the lia- 
bility of a subsequent indorser.*° 


19 Bank of Commonwealth v. McChord, 4 Dana, 191; 
S. C., 20 Am. Dee. 398. 

20 Card vy. Miller, 1 Hun, 504; s. c., 3 Th. & C, 685- 
Bingham vy. Reddy, 5 Ben. 266; McCaughy v. Smith, 
27N. Y. 39; Brownell v. Winnie, 29 N. Y. 400; Part; 
ridge v. Colby, 19 Barb. 248. 

21 Western Building Association v. Fitzmaurice, 7 
Mo. App. 288; 8s. C., 9 Cent. L. J. 169; Goodenow v. 
Curtis, 43 Mich, 505; Bridges v. Winters, 42 Miss. 135; 
Smith v. Lockridge, 8 Bush. 423; Crawford v. Dex- 
ter, 5 Sawy. 201; Sharpe v. Orme, 6] Ala. 263; Crews 
v. Farmers’ Bank, 31 Gratt. 348; Kline v. Raymond, 
70 Ind. 271; Palmer v. Sargent, 5 Neb. 223. 

22 Leouard vy. Phillips, 89 Mich. 182. 

23 McGuinness v. Bligh, 11 R. 1, 04. 

* 24 Whittlesey vy. Frantz, 74.N. Y. 456. 

2% Meltaven v. Crisler, 538 Miss.542; Murray vy. Gra- 
ham, 20 lowa, 620. Contra, Letcher y. Bates, 6J. J. 
Mafsh, 524; 8. C., 22 Am. Dee. 92. 

26 Burlingame v. Brewster, 79 Lil. 515, 
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The question of the materiality of an al” 
teration of a written instrument is one of 
law; the questions as to whether the altera- 
tion was made, and, if so, when and by 
whose authority, are questions of fact for the 
jury.27 : 

The alteration of an ancillary or auxiliary 
instrument, or memorandum, will not affect 
the validity of one which in itself embodies a 
complete and independent contract.75 But 
the case of a mere memorandum upon the 
back of a note is to be distinguished from 
that of technical indorsements upon negotia- 
ble instruments, which are a substantial part 
of the instrument. Thus, in the Missouri case 
of Mechanics Bank v. Valley Packing Co. ,7% 
it was held that the erasure of a restrictive 
indorsement from a hill of exchange, which 
rendered it non-negotiabie, vitiated the entire 
instrument. 

When the action is upon the original con- 
sideration for which the instrument was given, 
the intent with which the alteration was made 
will, as we shall see further on, become a ma- 
terial element in the plaintiff’s right to recov- 
er. But in an action upon the instrument it- 
self, it is immaterial with what intent the al- 
teration was made. The fact of the altera- 
tion in a material respect, though made with 
the purest motives and even against the inter- 
est of the party making it, destroys the iden- 
tity of the instrument, and, consequently, the 
right of action upon it.* 

Of course if the party, whose liability is to be 
affected by the alteration,assent to it before it 
is made, or ratifies it, after it is made,such al- 
teration will not have the effect to release him 
from his liability.*4 And such consent to, or 
ratification of, the alteration, need not be in 
writing,®* nor, as for that matter, in express 


27 Western Building Assdciation v. Fitzmaurice, 7 
Mo. App. 283; Briscoe v. Reynolds, 51 Lowa, 673; Ol- 
iver v. Hawley, 5 Neb. 439; Palmer v. Sargent, 5 
Neb. 228; Haynes v. Haynes, 33 Ohio St. 598; Newell 
v. Mayberry, 3 Leigh, 250; s. c.. 23 Am. Dee, 261. 

28 Krouskop v. Shontz, 51 Wis. 204. 

294 Mo. App. 200; aftirmed, 70 Mo. 643. 

80 Savings Bank vy. Shaffer, 9 Neb. 1; Booth v. Pow- 
ers, 56 N. Y. 22; Fay v. Smith, 1 Allen, 477; Draper 
v. Wood, 112 Mass. 315; Moore v. Hutchinson, 69 Mo. 
429; German Bank v. Dunn, 62 Mo. 79; Capital Bank 
v. Armstrong, 62 Mo. 59; Evans v. Foreman, 60 Mo. 
449. 

8l stewart v. First National Bank, 40 Mich. 348; 
Prouty vy. Wilson, 128 Mass. 297. 

82 Stewart v. First National Bank, supra. There 
has been seme some conflict of authority as to whether 
this rule was properly applicable to instruments un- 
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terms. Thus it has been held, that if the 
person to be affected by the alteration, after 
he has been informed of it, recognizes his 
unqualified liability upon the instrument, 
that circumstance will, in itself, amount 
to a ratification of it.* And where pend- 
ing a suit upon a promissory note, a com- 
promise was effected whereby it was 
agreed that the holder would give the de- 
fendant a credit of $50 on the note if he 
would pay it on a specified day, and a credit 
of $50 was accordingly indorsed on the note, 
but the defendant failed to pay the note as 
agreed and the plaintiff erased the indorse- 
ment of credit therefrom and brought suit on 
it, it was held that such erasure was author- 
ized by the failure to perform the condition 
upon which the indorsement of credit was 
made.** Where a party to an instrument 
has authorized an alteration in it, and 
rights have accrued under such arrangement, 
he will not be permitted afterwards to with- 
draw such authority, but will be bound by 
the instrument as altered. But the author- 
ity to alterin a specific particular must be 
exercised according to its terms, and will not 
be extended to any other provision of the in- 
strument.°® Though the authority to al- 
ter, or the ratification of the alteration, need 
not be in express terms, the intent of the 
party to be bound by the altered instrument 
must clearly appear. Thus, where the alter- 
ation was made by the erasure of the name 
of the payee, and the insertion of another 
name in its stead, evidence that the maker af- 
terwards saw the note, and made no objec- 
tion, coupled with evidence, that his attention 
was directed. only to the signature, was re- 
garded as insufficient to establish his sanction 
of the alteration.2” In a case where the evi- 
dence showed that the appellant, who had 
signed the note as surety, had done nothing 


der seal, it being held in some instances that a subse- 
quent verbal assent to an alteration of such an instru- 
ment, would not have the effect to prevent the party 
so assenting from pleading non est factum. Cleaton 
v. Chambliss, 6 Rand. 86; Sans v. People, 8 Ill. 327. 
Contra, Hill v. Scales, 7 Yerg. 410. 

33 Stewart v. First National Bank, supra; Prouty v. 
Wilson, 123 Mass. 297. 

34 Chamberlin vy. White, 79 Ill. 549. 

3 Lemay v. Johnson, 35 Ark. 225. 

36 Coburn v. Webb, 56 Ind. 96; Ex parte Decker, 6 
Cow. 59; Swift v. Barber, 28 Mich. 608; Toomer y. 
Rutland, 57 Ala. 379. 

47 German Bank y. Dunn, 62 Mo. 79. 





in recognition of his liability on it after he 
was made aware of the alteration, except that 
he offered to give another note at sixty days, 
the court held that this was not an unqualified 
recognition of liability within the rule. 
There is nothing arising out of the relation of 
joint makers of negotiable paper which au- 
thorizes one of them to act for the others and 
the consent to, or ratification of, an altera- 
tion by one of them will bind himself alone.®9 
Nor will the fact that one of several joint 
makers of a complete written instrument for 
the payment of money is entrusted with it by 
the others, afte: they have signed it to de- 
liver it to the payee thereof, authorize such 
maker to add thereto anything increasing the 
liability of the others.* 

Where a contract has been fraudulently al- 
tered by the insertion of a word by one of the 
parties, the subsequent erasure of the word, 
and the restoration of the contract to its 
original terms, will not have the effect to 
restore to him the right of action which has 
been lost by such alteration.44 But the rule 
is different in the case of an alteration hon- 
estly made. Thus, where the payee of a note, 
for the purpose of transferring it, and in ig- 
norance of the appropriate method, erased his 
own name and inserted that of the transferee, 
but subsequently, and before delivery, re- 
stored the instrument to its original form, 
and transferred it by indorsement, it was held 
that the alteration did not affect its validity 
in the hands of the indorsee. 

There is, of course, a limit to the rule that 
an alteration vitiates the instrument. Where 
the contract which it evidences has been exe- 
cuted and rights have become vested under it, 
persons will not be disturbed in the enjoy- 
ment of those rights in consequence of the 
wrongful act of another. Thus, where a bill 
of sale was altered by the insertion of another 
name as maker, after delivery and after pos- 
session of the property taken by the vendee, 
it was held that such an alteration would not 
divest him of the right of possession. ** 

‘‘Spoliation,’’ or ‘‘mutilation,’’ are the 


38 Kilkelly v. Martin, 34 Wis. 524. 
39 Schnewind v. Hacket, 54 Ind. 248. 
40 Schnewind vy. Hacket, supra, 


4! Robinson v. Reed, 46 Iowa, 219; Warpole v. Elli- ° 


son, 4 Houst. (Del.) 322. 

42 Horst v. Wagner, 43 Iowa, 378. 
Kountz v. Kennedy, 63 Pa. St. 187. 

43 Ransier vy. Vanorsdol, 50 Lowa, 130. 


See, also 
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terms used where the alteration of the in- 
strument is made by a stranger in interest, 
without the connivance or assent of any of 
the parties claiming under it. Such an alter- 
ation has no other or greater effect upon its 
validity than would a mere accidental blem-. 
ish. 4 

As to the burden of proof of the alteration 
of an instrument, where such alteration is al- 
leged in the pleadings, the general rule is the 
same as in other matters. The person making 
the allegation must sustain it with evidence.*® 
But when there is no such allegation, and the 
question as to the burden of proof of the al- 
teration arises upon the offer of the instru- 
ment in evidence, its solution depends 
somewhat upon the appearance of the altered 
instrument itself. Thus in a recent case, it 
was said by Judge McCrary, as to whether 
the burden of proof was upon the party at- 
tacking the instrument or not: ‘If the in- 
terlineation is in itself suspicious, as if it 
appears to be contrary to the probable mean- 
ing of the instrument as it stood before the 
insertion of the interlined words; or if it is in 
a handwriting different from the body of the 
instrument, or appears to have been written 
with different ink,—in all such cases, if the 
court considers the interlineation, the pre- 
sumption will be that it was an unauthorized 
alteration after execution. On the other 
hand, if the interlineation appears in the same 
handwriting with the original instrument, and 
bears no evidence on its face of having been 
made subsequent to the execution of the in- 
strument, and especially if it only makes clear 
what was the evident intention of the parties, 
the law. will presume that it was made in good 
faith and before execution.’’46 The antiquity 
of the instrument is one of the elements in 
favor of its genuineness.*” And the fact that 
a portion of an indorsement signed by the de- 


44 Bridges v. Winters, 42 Miss. 135; Union Na.t 
Bank v. Roberts, 45 Wis. 873; Cochran v. Nebeker, 48 
Ind. 459; Major v. Hansen, 2 Biss. 195; Robertson y. 
Hay, 91 Pa. St. 342; Gorden y. Robertson, 48 Wis. 493. 

45 Putnam v. Clark, 33 N. J. Eq. 338; 8. c., 29. N. J. 
Eq. 412. 

46 Cox v. Palmer, 1 Merary, 431, citing Stoner y. 
Ellis, 6 Ind. 152; Huntington v. Finch, 3 Ohio St. 445; 
Nichols v. Johnson, 10 Conn. 192; Burnham y. Ayer, 
35 N. H. 351; Beaman vy. Russell, 20 Vt. 205. See, al- 
so, Sharpe v. Orme, 61 Ala, 263; Paramore vy. Lindsay 
63 Mo. 63; Bailey v. Taylor, il Conn. 531; s.., 29 
Am. Dee. 821. 

47 Russell vy. Peyton, 4 Bradw. 474. 








fendant is written in different ink and hand- 
writing from the balance, does not afford 
such prima facie evidence of a fraudulent al- 
teration as to require plaintiffs to explain the 
same. 46 

As to whether or not, the fact that at the 
time the instrument is offered in evidence it 
bears upon its face indications of having suf- 
fered an alteration, will of itself render it in- 
cumbent upon the party offering it to produce 
evidence explanatory of its condition, there 
is a conflict of authority. * 

Although, as seen above, the honesty and 
good faith of the plaintiff in making the al- 
teration will not prevent the invalidity of the 
instrument as the legal consequence of such 
act, still, it does not follow in every instance, 
that because the instrument itself is vitiated, 
the plaintiff is without remedy. If, there- 
fore, the alteration was made honestly under 
a mistake of right, and not fraudulently ; and 
if the alteration by the plaintiff has been with- 
out prejudice to the rights of third parties ; 
and if there is still existent the original cause 
of action for which the altered instrument was 
given, unmerged in the consideration of that 
instrument (as would be the case if the con- 
tract were under seal), then the plaintiff is 
entitled to recover on such original cause of 
action without regard to the instrument in 
question.5° To make it plainer, there are 
three events in which the plaintiff will not be 
permitted to recover in a suit upon the orig- 
inal consideration for which the instrument, 
afterwards vitiated by alteration, was given: 
(1) Where the alteration was fraudulently 
made by him or at his instance. About this 
there can be no dispute.54 (2) Where the 
alteration was honestly made and without 


48 Wilson vy. Harris, 35 Iowa, 507. 

49 Pro. Hoey vy. Jarman, 39 N. J. L. 523; 1 Whar- 
ton on Evid., sec. 629 and cases cited; Robinson v. 
Reed, 43 Iowa, 218; Cochran y. Nebeker, 48 Ind. 459. 
Contra. Burgwin vy. Bishop, 91 Pa. St. 836; Jordan vy. 
Stewart, 11 Harris, 244; Robinson v. Myers, 17 P. F. 
Smith, 9; German Ins. Co. v. Gerber, 4 Bradw. 222; 
Page v. Danaher, 43 Wis. 221; Gist v. Gans, 30 Ark. 
285 


50 Merrick v. Boury, 4 Ohio St. 60. -See, also, Sav- 
ings Bank v. Shaffer, 9 Neb. 1; Atkinson v. Hawdon, 
2 Adol. & Ellis, 628; s. c., 29 Eng. C. L. 169; Clute v. 
Small, 17 Wend. 238; Clough v. Leay, 49 Lowa, 111; 
Vogel v. Ripper, 34 Ill. 100; Murray v. Graham, 29 
Iowa, 520. Contra. Newell v. Mayberry, 3 Leigh, 
250. The altered note, however, must be produced 
and surrendered. Booth v. Powers, 56 N. Y. 22. 

51 Wallace v. Wallace, 8 Bradw. 69; Newell Vv. May- 
berry, 3 Leigh, 250; s. c., 28 Am. Dee. 261. 
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fraud, and yet the effect is such that tho 
rights of third parties will be prejudiced if 
the plaintiff be permitted to withdraw from 
the position assumed by such alteration. Thus 
in Alderson v. Langdale,®? ‘* ‘the vendee of 
goods paid for them by a bill of exchange 
drawn by him on a third person, and after it 
had been accepted the vendor altered the 
time of payment mentioned in the bill, and 
thereby vitiated it. Held, that by so doing 


he made the bill his own, and caused it to op- 


erate asa satisfaction of the original debt, 
and consequently he could not recover for 
the goods sold.’ The court likened the case 
to that in which the holder of a bill ‘makes it 
his own by laches, as by not presenting it for 
payment when due ;’ and upon that principle, 
held that the plaintiff could not recover. It 
is very evident, therefore, that the ground of 
the decision was the injury done to the 
drawer by the release of the acceptor, and 
that ground is no doubt quite sufficient.’’®* 
(3) Where the original consideration of the 
contract between the parties, upon which it is 
sought to recover, has been merged in the 
consideration of the instrument altered, in 
consequence of the fact that the latter was 
under seal. So held, where the altered instru- 
ment was a bond, or a bond and mort- 
gage, or a note under seal.5° As to the 
proof of the good faith with which the altera- 
tion is made, it has been held that no pre- 
sumption will arise from the mere fact of the 
alteration or from the fact that it is beneficial 
to the plaintiff, that it was made with an im- 
proper motive, and in the absence of any 
proof, that it was made with the intent to de- 
fraud, he will be permitted to recover upon 
the original cause of action.°’ In a case 
where the payees of a promissory note made 
an insertion therein providing for interest, 
upon the representation of an agent of the 
makers that they had authorized it, when in 
fact they had not done so, it was held that 
such alteration was made in good faith and 
that the plaintiffs were not precluded from 
their remedy upon the original considera- 
tion.5* In such an action, the instrument it- 


523 Barn. & Adol. 660. 

53 Merrick v. Boury, supra. 

54 Whitmer v. Frye, 10 Mo. 348. 

55 Waring v. Smith, 2 Barb. Ch. 119. 
5 Mills v. Starr, 2 Bailey, 359. 

57 Matteson v. Ellsworth, 33 Wis. 499. 
58 Krause vy. Meyer, 32 Lowa, 566. 





self being inadmissible in evidence, it has 
been held that the plaintiff may establish his 
claim by any evidence he may have, either 
written or oral, which has not been vitiated 
by the alteration. °° 

We have purposely omitted any mention of 
the cases arising upon blanks in negotiable 
paper, and the rights of innocent holders 
thereof, on account of the insufficiency of our 
space to appropriately discuss them, and re- 
serve the subject for future attention. 

Wao. L. Murrrer, JR. 
St. Louis, Mo. 


59 Morrison v. Huggins, 53 Iowa, 76. 





LOSS OF GOODS BY CARRIERS. 





In the case of Eyre v. Midland Great West- 
ern (of Ir.) R. Co., recently decided by Har- 
rison, J., on appeal, it appeared that a rail- 
way passenger, in consequence of the non- 
arrival of his luggage, had been obliged to 
purchase various personal necessaries in sub- 
stitution for those which were detained; but 
in the award of damages nothing was included 
for this consequential loss. This rather sur- 
prised us at the time, but on inquiry we as- 
certained that no claim in respect of those 
articles had been pressed for. We made some 
researches for authorities on the subject, but 
could find none directly in point—the nearest, 
which, however, are distinguishable, being 
British Columbia Saw Mill Co. v. Nettleship,! 
and Walton v. Fothergill,? and to those cases 
we referred accordingly. It is satisfactory that 
at last a decision rather more in point has been 
reported which wefind in last Saturday’s Law 
Times —Millen v. Brash & Co.* And not dnly 
may that case be collated with those already 
collected in our papers on remoteness of conse- 
quential damage, but on several special points 
in the law of carriers, to which we have pre- 
viously adverted, it will be found of import- 
ance, as, indeed, Lopes, J., indicated. 

The defendants were carriers from London 
to Rome; and on November 13, 1879, the 
plaintiff’s agent delivered to them a trunk to 
be sent by rail from London to Liverpool, 
and then shipped in one of Bibbey’s steamers 

iL. R.3C. P. 499; 87 L. J. C. P. 235. 


29C. & P. 394. 
345 L. T. (N. 8.) 653. 
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for Italy. It happened that the defendants 
had in their possession a case of paper goods 
(Christmas cards) consigned to Mr. Hambur- 
ger, of New York; and by the carelessness 
of the defendants’ servants, the trunk belong- 
ing to the plaintiff was taken to the Victoria 
Docks, and shipped as and for Hamburger’s 
case to New York. The defendart’s did not 
become aware of this mistake till about the 
15th of December following, on which day 
they wrote to Hamburger, and on the 19th 
the trunk arrived in New York. On the 11th 
of March, 1880, the miscarried trunk arrived 
at the defendant’s offices, and, at the plaint- 
iff’s request was retained there till June, and 
then delivered to the plaintiff. The plaintiff 
afterwards brought an action for £210 dam- 
ages for the loss of the trunk and injury to 
its contents. The miscarriage and loss for 
the time were admitted, as also that some of 
its contents had been injured in New York, 
owing to the custom house officer unpacking 
the trunk, and negligently and unskilfully re- 
packing it, It was further admitted that cer- 
tain silk dresses and a sealskin jacket which 
it contained were articles within the Carriers 
Act, that their value exceeded £10, and that 
no declaration had been made. The jury 
were discharged by consent, and all questions 
of law and fact were left to the decision of 
Lopes, J., who presided at the trial, the 
amount of damages, in case the plaintiff was 
entitled to a verdict, being agreed upon, in- 
cluding a sum of £10 for the re-purchase by 
the plaintiff of certain other articles of cloth- 
ing in Rome at enhanced prices, to replace 
those contained in the trunk. 

The defense rested on the Carriers Act. It 
was, in the first place, contended on behalf of 
the plaintiff, that the act did not apply, be- 
cause the loss was temporary and not perma- 
nent. Lopes, J., however, observed that 
there was nothing in the act or in the author- 
ities to justify the placing of so narrow a 
construction on the word ‘“‘loss,’’ and, in his 
opinion, it was immaterial whether the loss 
was temporary or absolute, and, not being 
delivered within a reasonable time, the trunk 
and its contents were lost to the owner within 
the meaning of the act. He cited no deci- 
sions on the subject, but the reader will do 
well to refer to Hearn v. London, etc. R. 
Co.,* holding that ‘‘loss’’ within the act 

410 Ex. 793; 24°L. J. Ex. 180. 





means total loss, and does not apply to pro- 
tect the company from liability for conse- 
quential loss by reason of delay in delivery ; 
while in Wallace v. Dublin, ete. R. Co.,5 a 
plea excusing delay in delivery upon the 
ground of a temporary loss of the goods, 
while in charge of the defendants, was held a 
good answer to an action for not delivering 
within a reasonable time. In the next place,’ 
the plaintiff contended that the act did not 
apply, because the defendants were not car- 
riers of the trunk by land, the trunk having 
been accepted to be carried partly by land 
and partly by sea. But Lopes, J., rightly 
held that the contract was divisible, and that 
the trunk was lost, within the meaning of the 
act, directly it was on the road to the Victo- 
ria Docks instead of to Liverpool. As an 
authority for this position he referred to Le 
Conteur v. London, ete. R. Co. ;6 to which 
we may add references to Pianciani v. L. & 
N. W. R. Co. ;7 Baxendale v. Great Eastern 
R. Co. ; Moore v. Midland R. Co. ;? Doolan 
v. Midland R.Co. ;! and London,etc. R: Co. 
v. James.4 Again, it was contended by the 
plaintiff that the defendants were not entitled 
to the protection of the act, because they 
were wrongdoers—wrongdoers in that they 
sent the trunk on the wrong road and not on 
the journey contracted for. But Morritt v. 
North Eastern R. Co.,!? affords an answer to 
that objection; Blackburn, J., saying: ‘“‘Un- 
less if is proved the misdelivery was inten- 
tional, the case is within the act;’’ and 
Mellish, L. J., saying: ‘‘If goods by negli- 
gence of the carrier are carried beyond the 
point of destination and injured, this is with- 
in the Carriers Act.’’ 

But, lastly, remained the question whether 
the plaintiff was entitled to recover the £10 
for repurchase of other articles in Rome at 
enhanced prices, irrespective of the Carriers 
Act—the plaintiff contending that the act did 
not apply to that part of his claim. ‘‘I think 
the plaintiff is right,’’ said Lopes, J., ‘‘for 
this is not a loss by the carrier of the trunk, 
nor an injury to its contents, but damages 


58Ir. L. T. Rep. 163. 
6L. R.1Q. B. 54. 
718C. B. 225. 

8L. R. 4Q. B. 244. 
98Ir. L. T. Rep. 165. 

10 L. R. 2. H. L. 792. 

1 L. R. 8. Ch. App. 241. 
1221 Q. B. D. 302. 
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sustained by the owner in consequence uf the 
non-delivery within due time; it is something 
consequential to its loss. I do not think this 
£10 is within the protection of the Carrier’s 
Act. But the defendants say if it is not 
within the protection of the Carriers Act, this 
portion of the claim is too remote. Much 
‘depends on whether it was a reasonable and 
necessary act of the plaintiff to buy these 
articles in Rome. This is a question of fact 
which I have to decide, and I think it was 
both the reasonable and necessary conse- 
quence of defendants’ failure to deliver, that 
plaintiff should purchase what he did in Rome 
—a necessity arising from the non-delivery of 
a trunk which the defendants might fairly as- 
sume contained wearing apparel. The ob- 
servations of Mellish, L. J., in the case of Le 
Blanch v. London, etc. R. Co.,1* are not in- 
applicable here. That was a case where a 
passenger, delayed in his journey by the want 
of punctuality in the arrival of the defendants’ 
train, sought to recover the costs of a special 
train which he had engaged. Mellish, L. J., 
said: ‘‘Now one mode of determiring what, 
under the circumstances, was reasonable, is 
to consider whether the expenditure was 
one which any person in the position of the 
plaintiff would have been likely to incur, if 
he had missed the train through his own fault, 
and not through the fault of a railway com- 
pany. I think the plaintiff would have gone 
to the same expense and bought the same ar- 
ticles for the use of his wife if there had been 
no railway company to look to, and if the 
trunk had been lost by his own fault. There 
was nothing extravagant or unreasonable in 
his so doing. I do not think these damages 
too remote.’’ This conclusion seems to us 
to be fortified by the cases of Walton v. 
Fothergill and British Columbia Saw Mill Co. 
v. Nettleship, to which we referred at the out- 
set; the former case seeming to hold that, if 
the plaintiff, in order to perform a contract, 
was forced to buy other goods at an increased 
price, in consequence of the non-arrival of 
those which the defendant had contracted to 
carry, this would be such a natural result of 
the defendants’ neglect as to entitle him to 
recover his loss; while in the latter case the 
court considered the plaintiffs entitled to re- 
cover the sum necessarily expended in re- 
placing the lost box of maehinery there in 
1310C. P._D. 286. 





question. Nor can we any longer deem it 
doubtful that in Eyre v. Midland Great West- 
ern R. Co.,1* the plaintiff would have been 
entitled to recover for the loss incurred by 
having to replace the personal necessaries. 
cecntained in his trunk.—Jrish Law Times. 


1415 Ir. L. T. 291. 








BANKING — COLLECTION AGENTS— LIA- 
BILITY FOR DEFAULT OF SUB-AGENTS. 





BRITTON v. NICCOLLS. 





Supreme Court of the United States, March 6, 1882. 


1. Where notes sent to bankers for collection are 
placed by them in the hands of suitable sub-agents at 
the place of payment, or in the hands of reputable 
notaries for presentment or demand in places where 
the law and usage justify the employment of such, 
the banker is not liable for the default of such sub- 
agent or notary. 

2. In such case, the notary or sub-agent is the agent, 
not of the bankers, but of the holder of the note. 


In error to the Circuit Court of the United States 
for the Southern District of Mississippi. 

Mr. Justice FIELD, delivered the opinion of the 
court: 

The defendant in the court below is the survi- 
ving partner of the firm of Britton & Koontz,which 
was engaged in the banking business at Natchez, 
in the State of Mississippi, in 1874 and 1875. The 
plaintiff in the court below, Niccolls, was at that 
time a citizen of Illinois, and the present suit is 
brought by him to recover damages from the sur- 
viving partner of the firm for its neglect to pre- 
sent for payment to the maker, at their maturity, 
two promissory notes sent to it for collection, by 
reason of which the liability of a responsible in- 
dorser was released. 

The facts in the case are briefly these: In April, 
1874, the plaintiff was the holder of a promissory 
note of one John I. Lambert for $3,666.66. dated 
at Natchez, April 24, 1872, and payable to his or- 
der two years after date, with interest af the rate 
ef eight per cent. per annum. The note was in- 
dorsed by three parties besides the payee—J. M. 
Reynolds, John Fleming andJ.S.Everet. Flem- 
ing’s indorsement was without recourse to him; 
the other indorsements were without any restric- 
tion upen the liability of the parties. In April, 
1875, the plaintiff caused this note to be sent, 
through a banking house in Bloomington, IIl., to 
the firm at Natchez for collection. The only in- 
structions accompanying it were that it was to be 
collected if paid, and if not paid on presentment 
it was to be protested and notice of non-payment 
sent to the indorsers. In April, 1875, the plaintiff 
was the holder of another note of the same 
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maker, identical in amount, date and terms with 
the first, except that it was payable in three years 
after date; and it was indorsed in like manner by 
the same indorsers. This note matured on the 
27th of that month. Some days previously the 
plaintiff sent it to the firm at Natchez, with in- 
structions to collect it if paid, and if not paid to 
have it delivered toa protesting officer for protest, 
and to give notice to the indorsers. 

No information as to the residence of the maker 
was given to the firm with the notes; nor does it 
appear that either member of it had, then or sub- 
sequently, any knowledge on the subject. The 
plaintiff himself was ignorant of it. He resided, 
in fact, on his plantation, twelve or fifteen miles 
from Natchez; he had no domicile or place of 
business in that city. The notes not being paid 
at their respective maturities—the first one on the 
27th of April, 1874, and the second one on the 
27th of April, 1875—before the close of banking 
hours on those days, were handed by the firm to 
a notary public of the county, with instructions 
to demand payment of them, and if they were not 
paid to protest them and send notice of non-pay- 
ment to the indorsers. No other directions were 
given. The notary knew that the maker resided 
on his plantation, and had no place of business in 
the city, but he inquired for him at the post office, 
the city hall and the court hou-e—three of the 
most public places there—and not finding him 
protested the notes for non-payment, and gave 
notice thereof to the indorsers. 

The plaintiff soon after brought suit against the 
maker and also against the indorser, Everet, 
which proceeded to judgment and execution; but 
nothing was obtained from the parties. Suit was 
also brought against Reynolds, the first indorser, 
inwhich judgment passed for the defendant, on 
the ground that due presentment of the notes to 
the maker and demand of payment had not been 
made at their maturity, by reason of which the 
indorser was released from liability, It is ad- 
mitted that if judgment had been rendered against 
Reynolds, the money due upon the notes might 
have been collected upon execution. The plaint- 
iff thereupon brought the present action. 

The notary testified that in his endeavors to 
make presentment of the notes for payment, he 
had acted upon his own opinion as to his duty, 
without instructions from the firm; and because 
he considered that the notes, being dated at Nat- 
chez, and no place of payment being stated, the 
place of presentment was, in law, at Natchez, 
and not at the maker’s domicile outside of the 
city. The surviving partner. Britton, testified 
that it was always the custom of the firm, when 
it had notes for eollection, whether its own or 
those belonging to others, to send through the 
post office a notice of their amount and of the 
date of their maturity to the proper parties, a 
reasonable time before the notes became payable. 
and if payment was not made at their maturity, 
to place them in the hands of a notary for pre- 
sentment and protest; that this course was pur- 





sued with respect to the notes in question; that 
Koontz, the deceased partner, who, it would 
seem, took special charge of the business of pro- 
testing paper left with the firm for collection, 
when that was necessary. had inquired of several 
persons coming into the banking-house as to the 
residence of the maker of the notes, and on one 
occasion left the house for the express purpose of 
trying to ascertain it, and returned stating that he 
had not succeeded; and that ‘the notary would 
have to comply with the law in such cases, and 
present at several of the most public places.” 
He also testified that he was ‘‘certain that Koontz 
made diligent efforts to ascertain Lambert’s (the 
maker’s) place of business, and that they were 
unsuccessful.’’ Upon the facts and testimony as 
stated, the defendant, among other things, re- 
quested the court to instruct the jury, in sub- 
stance: Thatif the bankers had no knowledge of 
the residence or place of business of the maker, 
and were unable, after diligent inquiry in the City 
of Natchez, to ascertain the same, and thereupon, 
at the maturity of the notes, handed them to a 
notary public for the purpose of having present- 
ment made thereof to the maker for payment, 
and of having them protested in case of non-pay- 
ment and notice thereof given to the indorsers, 
then the bankers were not liable for negligence in 
performing the duties entrusted to them, nor for 
failure of the notary to discharge the duties re- 
quired of him with respect to the demand of pay- 
ment. 

We do not give the precise language of the in- 
struction asked, but only its substance and pur- 
port. The court refused it, and instructed the 
jury, in substance: That it was the duty of the 
bankers to perform such acts as the law required 
to charge the indorsers upon the notes, which 
were to present them to the maker for payment 
on their last days of grace respectively, and upon 
non-payment to give notice thereof to the in- 
dorsers; and that the bankers were not exoner- 
ated from this duty by the delivery of the notes to 
the notary for their performance, unless it was 
within a reasonable time for him to present the 
notes to the maker, and to demand payment, on 
the days they respectively became due at his res- 
idence or place of business. ‘To the refusal of 
the instruction asked, and to those given, an ex- 
ception was taken. The plaintiff recovered judg- 
ment for the amount.due onthe notes, and the 
case is brought here for review. 

The notes being dated at Natchez.the presump- 
tion of law, in the absence of other evidence on 
the subject, is that that was the place of residence 
of the maker and that he contemplated making 
payment there. The duty of the bankers, as col- 
lecting agents, was, therefore, to make inquiry for 
his place of business or residence in that city, and 
if he had either, to make there the presentment of 
the notes, but if he had neither, to use reasonable 
diligence to find him for that purpose; or if the 
employment of a notary public for that object 
was sanctioned by the usage of bankers, or by the 
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law as declared by the courts of the State, instead 
of making the presentment and demand person- 
ally, they could have placed the notes in his 
hands for the performance of that duty. As it 
turned out that the maker had neither domicile 
nor place of business in the city, and was absent 
at the time from it, no demand upon him there 
was possible, nor was that essential to charge the 
- indorsers. 

The law on this subject we consider to be well- 
settled, as will be seen by an examination of the 
numerous adjudged cases as to what constitutes 
due presentment and demand of payment of com- 
mercial paper, and what will excuse both. The 
only point upon which we find any marked differ- 
ence of opinion in them respects the liability of 
the collecting bankers for the manner in which 
the notary, to whom the notes are delivered for 
presentment and protest, discharges his duty. 
In the State of New York the doctrine obtains 
that bankers, to whom notes are entrusted for 
collection, are responsible for the failure of 
agents employed by them in the _ presenta- 
tion of the notes to the maker and in 
protesting them when not paid, though the agents 
are notaries exercising a public office and es- 
pecially charged with the performance of such 
duties. In the case of Allen v. Merchants’ Bank, 
it was decided by the court of errors of that State 
that the liability of the bank extended to any neg- 
lect of duty, by which any of the parties to a bill 
are released, whether arising from default of its 
own officers or servants, or its correspondents at a 
distance, or agents employed by them. Previ- 
ously a more limited liability was supposed to 
rest upon a collecting bank. In that case the bill 
was drawn in New York upon parties in Phila- 
delphia, and placed in the defendant’s bank of 
the former city for collection, and by it forwarded 
to a bank in Philadelphia. ‘The latter bank 
handed it to'a notary to present for acceptance. 
He presented it, but omitted to give notice of its 
non-acceptance, by which a responsible indorser 
was released. The action was against the collect- 
ing bank to recover the amount of the bill, and 
was brought in the Superior Court of the City of 
New York, where the jury was charged that the 
defendant was, upon general principles of law, 
independently of any custom or usage, or of any 
agreement, express or implied, only bound to 
transmit the bill to Philadelphia in due time to 
some competent agent; and that it was not liable 
for his negligence or omission in giving notice of 
its non-acceptance. Judgment having passed for 
the defendant, the case was taken to the Supreme 
Court of the State and was there affirmed. That 
court, speaking through Mr. Justice Nelson, said 
that ‘‘a note or bill of exchange left at a bank and 
received for the purpose of being sent to some 
distant place for collection, would seem to imply, 
upon a reasonable construction, no other agree- 
ment than that it should be forwarded with due 
diligence to some competent agent to do what 
should be necessary in the premises. The lan- 





guage and acts of the parties fairly import so 
much, but nothing beyond it. The person leay- 
ing the note is aware that the bank can not per- 
sonally attend to the collection, and that it must, 
therefore, be sent to some distant or foreign 
agent,” and that there seemed to be nothing in 
the nature of the transaction which could reason- 
ably imply an assumption for the fidelity of the 
agent abroad. 15 Wend. 481, 488. The case being 
carried to the court of errors, the decision of the 
Supreme Court was reversed, and the doctrine 
declared that the bank was responsible for all 
subsequent agents employed in the collection of 
the paper. The reversal was by a vote of fourteen 
senators against ten, Chancellor Walworth, who 
composed apart of the court of errors in cases 
appealed from the Supreme Court, voting with 
the minority and giving an opinion for affirmation 
of the judgment. Senator Verplank delivered the 
prevailing opinion. 22 Wend. 215. The decision 
has since been followed in New York, and its 
doctrine, we believe, has been adopted in Ohio. 
But in the courts of the other States it has been 
generally rejected, and the views expressed by 
the Supreme Court approved. In Dorchester and 
Miltun Bank v. New England Bank, it was held 
by the Supreme Court of Massachusetts that when 
notes or bills, payable at a distant place, are re- 
ceived by a bank for collection, without specific 
instructions, it is bound to transmit them to a 
suitable agent at the place of payment, for that 
purpose; and that when a suitable sub-agent is 
thus employed, in good faith, the collecting bank 
is not liable for his neglect or default. In giving 
its judgment the court referred to the ruling in 
Allen v. Merchants’ Bank, and observed that it 
was opposed to a number of decisiors of great 
authority, and, in its opinion, was not well 
founded in principle; that if the bank in that 
ease acted in good faith in selecting a suitable 
sub-agent where the bill was payable, there was 
no principle of justice or public policy by;which 
a bank should be made liable for his neglect or 
misfeasance. 1 Cush. 177 to 187. In the Su- 
preme Courts of Connecticut, Maryland, Illinois, 
Wisconsin and Mississippi, the doctrine of the 
Supreme Court of New York in the case reversed, 
and of the Supreme Court of Massachusetts in the 
case cited, has been approved and followed. In 
the New York case, in the court of errors, it was 
conceded that the general. liability of the collect- 
ing bank might be varied and limi'ed by express 
agreement of the parties, or by implication 
arising from general usage; and in some of the 
cases in other States, proof of such general usage 
of bankers in the employment of notaries was 
permitted, and a release thereby asserted from 
liability of the bank for any neglect by them. 
Thus in Warren Bank v. Suffoik Bank, which 
arose in Massachusetts, a note, left with the lat- 
ter bank for collection, had been placed at the 
ciose of banking hours with a notary public for 
presentment and protest, and by his negligence in 
presenting the paper to the maker, the liability of 
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an indorser was released. The bank was there- 
upon sued. On the trial, proof was offered to 
show that it was the invariable usage of banks in 
Boston, when notes were sent for collection by 
other banks, to keep them for payment until the 
close of banking hours on the day they became 
payable, and if not then paid to put them into the 
hands of a notary public for demand on the ma- 
ker and protest; and that the defendant had pur- 
sued that course. The court below decided that 
if there were negligence on the part of the notary, 
the evidence was immaterial, and that the usage 
did not constitute a defense. The Supreme Court 
reversed this decision, and held that the evidence 
was admissible. “It would, we think,” said the 
court, “shave authorized the jury to find an im- 
plied agreement or assent to the employment of a 
sub-agent or notary public for the purpose of 
making a demand on the maker, requiring only in 
the collecting bank due diligence and care in se- 
lecting the notary, or a general usage binding 
certainly those who were conversant of it. It is 
no sufficient answer to this to say that it was not 
absolutely necessary to employ a notary in a case 
like the present, to certify to the demand and pro- 
test. If this was the well-established course of 
business, and known to the plaintiffs, when they 
sent to the defendants this note for collection, 
they must be bound by it. 10 Cush. 582-7. The 
court also said, that when the nature of the busi- 
ness in which an agent is engaged, requires for its 
proper and reasonable execution, the employment 
of a sub-agent, the principal agent is not re- 
sponsible for the default of the sub-agent, provi- 
ded a proper one be selected; and it was of 
opinion that if the usage of the banks authorized 
the employment of a sub-agent holding an official 
character, it then became a ease of sub-agency, 
with its incidents. 

In the case at bar there was no proof of any 
general usage of bankers at Natchez as to the 
employment of notaries public in the present- 
ment and protest of notes left with them for col- 
lection. But we have before us the decisions of 
the Supreme Court of Mississippi, and they are of 
equal potency to limit the liability of the bankers 
for the negligence of the notary. We can look in- 
to those decisions to ascertain what the law is in 
that State, and how far it bas modified what 
would otherwise be deemed the general law on 
any particular subject. By them we are in- 
formed that it is the settled Jaw of the State, 
that ‘‘a bank receiving commercial paper, as an 
agent for collection,properly discharges its duties, 
in case of non-payment, by placing the paper in 
the hands of a notary public to be proceeded with 
in such manner as to charge the parties to it, and 
secure the rights of the real owners and that the 
bank is not liable in such cases for the failure of 
the notary to perform his duty.”’ ‘This is the lan- 
guage used by that court in Bowling v. Arthur, 
34 Miss. 52; and in support of it the cases of 
Tiernan v. Commercial Bank of. Natchez, 7 How. 
(Miss.) 648, and of Commercial Bank of Man- 








chester vy. Agricultural Bank, 7 S. & M. 592 are 
cited. And the court adds, that these cases decide 
that the notary is the sub-agent of the holder, 
through the banks and as such is liable to him; 
and it is satisfied that the rule declared in them is 
correct. 

By a statute of Mississippi notaries are author- 
ized to protest promissory notes as well as bills of 
exchange, and they are required to keep a record 
of their notarial acts in such cases; and the rec- 
ord is admissible in evidence in the courts of the 
State just as though the notary were present and 
interrogated respecting the matters recorded. 
And it was decided in the case of Bowling v. Ar- 
thur, that, under the statute, it is a part of the 
duty of the notary, when protesting paper, to give 
all notices of dishonor required to charge the 
parties to it. 

Judged by the law of Mississippi, the bankers, 
Britton & Koontz, discharged their duty to the 
plaintiff when they delivered the notes, received 
by them for collection, to the notary public. 
There is no question as to his habits or qualifica- 
tions. He was not connected in business with 
the bankers, nor empioyed by them except in bis 
official character. What more could they have 
done, as intelligent and honest collecting agents, 
desirous of performing all that was required of 
them by the law, ignorant, as they were, of the 
residence or place of business of the maker of 
the notes,and having unsuccessfully made dili- 
gent inquiry for them? Had they known that 
the maker resided on his plantation, without the 
city limits, in time to make the demand upon him, 
it might, perhaps, have been incumbent upon 
them to forward the notes there for presentment. 
It is not necessary to express any opinion on this 
head, for the only question is whether, on the 
knowledge they possessed, they discharged their 
whole duty. For the reasons stated we are of 
opinion that they did all that the law required of 
them. 

The notary, it is urged, was aware of the resi- 
dence of the maker, but we do not perceive how 
this could affect the liability of the bankers. We 
are not prepared to say that even with this knowl- 
edge he was bound, receiving the paper at the 
close of banking hours, to go out of the limits of 
the city to present it to the maker. He took the 
paper to inquire for the maker in the city, not 
outside of it. and to make presentment if he were 
found. If his knowledge of the residence of the 
maker could have required him to leave the city, 
so it would have done had the maker resided one 
hundred miles distant instead of twelve or fifteen. 
But on this head we are not called upon to ex- 
press an opinion. It is enough here that the no- 
tary was not, in this matter, the agent of the 
bankers. He was a public officer, whose duties 
were prescribed by law, and when the notes were 
placed in his hands, in order that such steps 
should be taken by him as would bind the indor- 
sers if the notes were not paid, he became the 
agent of the holder of the notes. For any failure 
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on his part to perform his whole duty he alone 
was liable; the bankers were no more liable than 
they would have been for the unskillfulness of a 
lawyer of reputed ability and learning, to whom 
they might have handed the notes for collection, 
in the conduct of a suit brought upon them. 

The fact that in the action against the inderser‘ 
Reynolds, judgment passed in his favor, on the 
ground that due presentment and demand of pay- 
ment had not been made of the maker, can have 
no weight in this case. The bankers were not 
parties to that action, had no control over its 
management, and are not bound by the judgment 
rendered. If the plaintiff was not satisfied with 
that judgment, he should have appealed from it. 
The rulings of the court in that case are not au- 
thority in this. 

It follows from these views that the instructions 
refused should have been given, and that the in- 
structions given should have been refused. The 
judgment must, therefore, be reversed, and the 
cause remanded fur a new trial; and itis so or- 
dered. 





FEDERAL COURTS — JURISDICTION— 
FOREIGN CORPORATIONS. 





MOHR & MOHR DISTILLING CO. v. SUNDRY 
INSURANCE COMPANIES. 





United States Circuit Court, Southern District of 
Ohio. 


Foreign corporations doing business in Ohio may be 
sued in the United States Circuit Court by process 
served on the agents of such corporations in the State, 
and it is immaterial where the cause of action arose or 
the contract was executed, or that the plaintiff is not 
a citizen of Ohio. 


Moulton, Johnson & Levy, attorneys for plaintiff ; 
Gary, Cody & Gary and Follett, Hyman & Dawson, 
for defendants. 

MATTHEWS, Circuit Justice, delivered the opin- 
ion of the court: 

In each of these cases the plaintiff is a citizen 
of Indiana, and the defendants are corporations 
in States other than Ohio, but each of which is li- 
censed under the laws of Ohio to transact insur- 
ance business within this State, having agents ap- 
pointed for that purpose, and actually transacting 
business inthis State. The causes of action are 
upon policies of fire insurance issued by these 
companies, the subject of the insurance being 
property in the State of Indiana. The defendants 
have been sued here, and process has been served 
upon their agents. 

Motions were made heretofore to set aside that 
service on the ground that this court did not have 
jurisdiction of the several causes of action or over 
the persons of these defendants. 

The court, of course, has jurisdiction of the 
subject matter in case the parties are right. The 





controversies are between citizens of different 
States, so that, in that respect, the court has ju- 
risdiction, and the question then, is reduced to 
one of jurisdiction over the persons. It is con- 
ceded that these actions might be maintained in 
the State Courts of Ohio, notwithstanding the 
policies may not have been issued by the agencies 
in this State,and although the subject of the insur- 
ance is not in this State. 

* Mr. Hyman :—Thatis not conceded, your honor. 

MATTHEWS, Circuit Justice :—I assume it, then, 
because I think it is clear that these actions might 
be brought in the State Courts, notwithstanding 
the fact that the policies of insurance may have 
been issued by the companies through agencies 
not in this State, and although the subject of the 
insurance is not in this State. 

The action of assumpsit or covenant (as might 
have been brought in these cases), upon a policy 
of insurance is not local but transitory, and may 
be brought wherever the defendant is found, and 
under the gereral provision of the code of pro- 
cedure 1n this State, I assume i. to be indisputable 
that an action might be maintained. It might be 
maintained in either of two forms, that is, in 
either of two modes of procedure. If there had 
been found property of the company, the process 
might have been by a foreign attachment, and, if 
sO, personal service need not have been had or 
required, and the judgment would have only gone 
to the extent of the property found, which mght 
be subjected to the payment of it. Or if the cor- 
poration had a managing agent (as described in 
the code of procedure of this State), upon whom 
service could be made, it might have been brought 
in personally, and made to answer to a personal 
judgment, and that judgment would have been 
conclusive between these parties in any other 
forum. 

Now, of course, an action can not be commenced 
in this court against a defendant by attachment. 
It must be by a personal service, because the Act 
of Congress provides that the action shall be 
brought in the district where the defendant is an 
inhabitant, or in which he may be found, and the 
question is whether under the circumstances of 
this case these defendants have been found in 
this district. 

The statutes of Ohio have provided, as I have 
already indicated, the mode by which foreign cor- 
porations transacting business in this State, and 
represented by agents in this State, may be sum- 
moned to answer any cause of action transitory 
in its nature. 

The in-uranze law itself requires that they 
should expressly assent to its terms and consent 
to be sued through certain agencies before they 
are allowef to transact business in this State. 
The defense is that that consent only goes to the 
extent of the terms of that statute, and is rea- 
sonably construed to cover only the transactions 
arising under it. 

But evenif that were so,I should still think, 
that, under the general provisions of the statutes 
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making provision for service of process upon 
managing agents of foreign corporations, their 
coming into the State by means ot such agents 
for the purpose of transacting business was neces- 
sarily an assent to being sued in that way, and 
constituted them personally within the district, 
in such a sense as that they may be said to be 
found by process when issued against them and 
served on these agents. I think this is a necessa- 
ry result of the application of the doctrine con- 
tained in the case of Railroad Co. v. Harris, 
decided by the Supreme Court in 12 Wall. 65, and 
I do not see that it is possible to distinguish these 
cases from the case of Hx parte Schollenberger, 96 
U.S. 369. 

Although in that case the cause of aetion was 
one whieh arose under the operation of a law 
which authorized the companies to transact busi- 
ness in the State of Pennsylvania. The only dis- 
tinction then between the two cases is, that here 
the causes of action were not created by the action 
of the agents of the corporations in this State. But 
by virtue of the general provisions of the statute 
relating to service on foreign corporations, even 
on the supposition that I am not authorized to 
construe the insurance law itself as requiring 
them to assent to be sued with reference to all 
causes of action (and I do not think it can be lim- 
ited), 1 have thought this service was rightly had. 

The motions are granted, setting aside the for- 
mer orders setting aside the service in these cases, 
and the cases are reinstated. 

_ 

NOTE sy COUNSEL.—The act of March 3, 1875, 
U.S. Rev. Stat., Sup. Vol. 1, p. 173, chap. 137, 
sec. 1, adopts the phraseology of the Constitution 
and enlarges the jurisdiction of the circuit court 
to the full extent of the powers of Congress over 
the subjects, and repeals the previous limitation 
requiring one of the parties to be a citizen of the 
State where the suit is brought. Eureka Mining 
Co. v. Richmond Mining Co., 2 Fed. Rep. 829; 
Dillon on Removals, 3d ed., pp. 26-27; Peterson 
v. Chapman, 13 Blatch. 395; Brooks v. Bailey, 9 
Fed. Rep. 438; Cooke v. Ford. 16 Am. L. Reg. 
417; Taylor v. Rockefeller, 18 Am. L. Reg. 306, 
and note, page 310; Sheldon v. Keokuk Packet 
Co., 1 Fed. Rep. 792; Osgood v. Chicago, etc. R. 
Co., 7 Ch. L. N. 241; Mays v. Taylor, 8 Ch. L. N. 
11; Clippinger v. Missouri Valley L. Ins. Co., 8 
Ch. L. N. 156; Seckel v. Backhaus, 9 Ch. L. N. 
161. Sec. 739, U. S. Rev. Stat., provides that de- 
fendant can be sued only in the district where he 
resides or may be found. But corporations may 
be found for service of process wherever they are 
doing business. Wilson Packing Co. v. Hunter, 
8 Cent. L. J. 333; Railroad Co. v. Harris, 12 Wall. 
65; Ex parte Schollenberger, 96 U. 8. 369; Moulin 
v. Ins. Co., 1 Dutch. \N. J.) 57; Moch v. Ins. Co., 
10 Fed. Rep. 690; Wheeling, etc. Transportation 
Co. v. Baltimore, ete. R. Co., 1 Cin. Sup. Ct. Rep. 
311; Hannibal, etc. R. Co. v. Crane, 102 Ills. 249; 
Handy v. Ana Ins. Co., 37 Ohio St.—; 2 Ohio L. 
J. 289; McNichol v. United States Mercantile As- 





sociation, 14 Cent. L. J. 51; Williams v. Empire 
Transp. Co., 14 Off. Gaz. 523. 


CONTRACT FOR THE CONVEYANCE OF 
LANDS—STATUTE OF FRAUDS— DELIV- 
ERY OF DEED. 





PULSE v. MILLER. 





Supreme Court of Indiana. 


1. A defendant may avail himself of the benefit of 
the statute of frauds, if it appears upon the face of the 
complaint that the case is within the statute. 

2. A contract for the conveyance of lands must de- 
scribe the property upon which it is intended to oper- 
ate, and recourse can not be. had to parol evidence to 
supply a description of the land intended. 

8. Itis not necessary that the description should be 
contained in one of the series of instruments, but if, 
taking all the instruments in the series together, the 
description appears, it will be sufficient. 

4. An instrument concerning the conveyance of 
lands must show, either on its face or by reference to 
some other instrument, every material part of a valid 
contract on the subject. 

5. A deed is of no validity until delivered; and an 
undelivered deed is not a sufficient writing to take the 
case out of the statute of frauds. 


Appeal from the Shelby Circuit Court. 

Ferris & Wray, for appellant; Adams & Michener, 
for appellee. 

EL.ioTtT, C.J., delivered the opinion of the 
court: , 

The complaint of the appellant is based upon the 
following contract: ‘Articles of agreement made: 
and entered into by and between Hiram Pulse, 
George Pulse, Reuben Pulse, Peter Pulse and 
Florence Miller, of the first part, and William Mil- 
ler and Jasper Heck of the second part. The par- 
ties of the first part, having this day conveyed 
certain lands situate in Liberty township, in 
Shelby county, Indiana, in part agree to have the 
same completed within twenty days, or pay the 
parties of the second part the sum of $500; and 
the parties of the second part agree te comply 
with the contract on completion of the deeds, or 
pay to the parties of the first part the sum of $500.” 
This agreement is properly signed. It has long 
been the rule in this State, that a defendant may 
avail himself of the benefit of the Statute of 
Frauds, if it appear upon the face of the com- 
plaint that the case is within the statute. We are, 
therefore, required by the demurrer to the com- 
plaint to determine whether the statute consti- 
tutes a bar to the recovery sought by the- 
appellants. A contract fer the conveyance of 
lands must describe the property upon which it 
is intended to operate. If there is no description 
of the land, the statute prohibits the enforcement 
of the agreement. Newman v. Perrill, 73 Ind. 
153; Dingman v. Kelly, 7 Id. 717; Baldwin v. 
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Kerlin, 46 Id. 426; Miller v. Campbell, 52 Id. 
125. Recourse can not be had to parol ev- 
idence to supply a description of the land in- 
tended. ‘‘Land, for instance, which 1s pur- 
ported to be bargained for, must be so described 
that it may be identified.’’ Browne Stat. Frauds, 
sec. 385; Ridgway v. Ingram, 50 Ind. 145. 
Another author says: ‘*Nor can parol evidence be 
received to supply anything which is wanting in 
the writing to m ke it the written agreement on 
which the parties rely.’’ 3 Parsons on Cont., 13; 
Norris v. Blair, 39 Ind. 90. A contract can not 
be partly verbal and partly written. If part rests 
in parol, the entire contract is treated as a verbal 
one. Board of Commissioners v. Shipley, this 
term. If, therefore, part of the essentials of a 
contract are evidenced by an oral agreement, the 
contract is within the statute and can not be en- 
forced. Itis not necessary that the description 
should be contained in one of a series of instru- 
ments, if taking all the instruments in the series 
together, the description appears, it will be suffi- 
cient. In order that this should be so, the instru- 
ment containing the description must be clearly re- 
ferred to and identified by the contract signed by 
the party sought to be charged. Wills v. Ross, 
this term; Ridgway v. Ingram, 50 Ind. 145. There 
is no identification of the deeds referred to in the 
contract under examination. The connection be- 
tween the deeds and the contracts can only be es- 
tablished by parol evidence, and where this is so, 
the .contract is within the statute. In Wills v. 
Ross, the letter of the party sought to be charged 
clearly referred to and identified the letter, ex- 
hibiting the subject of the matter of the con- 
tract. It is a settled principle that the written in- 
strument must contain al] the essential terms of 
the contract. The reference in the instrument 
before us to the contract which is to be complied 
with, is too vague and uncertain to enable us to 
discover what the terms of the contract were. 
We can not from the instrument itself, nor from 
any other, ascertain what contract itis with which 
the parties are to comply. We can not discover 
what price was to be paid, or by whom. The 
térms of the contract are not stated, and the 
ease is, therefore, clearly within the statute. 
Browne on the Stat. of Frauds, sec. 385; Reneck 
v. Sanford, 118 Mass. 102; Williams y. Morris, 95 
U.S. 444. 

In Barrickman v. Kendall, (6 Blkf. 21), it was 
said: ‘Under this statute, which was copied from 
that of Charles II., the instrument of writing, 
whatever may be its form, must either show on 
its face, or by reference to some other instrument, 
every material part of a valid contract on the 
subject, such as the names of the parties, a de- 
scription of the land, the amount of the purchase 
money,’’ etc. The instrument in suit is given to 
secure the performance of some agreement con- 
cerning lands, and the fair inference from the 
language used is, that the contract to which it re- 
fers is a verbal one. 

It has been held in analagous cases that where 





the contract does not appear to be in writing, the 
presumption is that it was verbal. Carlisle v. 
Brennan, 67 Ind. 13; Krohn v. Bantz, 68 Ind. 277; 
Neal v. Neal, 69 Ind. 419. We can not presume 
that the contract referrrd to in the one constitu- 
ting the foundation of the action, is in wri- 
ting without violating the principle upon which 
rests the cases we have cited. It appears there- 
fore that the material part of the contract in 
suit is a verbal one, and this being so, it is 
fully within the statute of frauds. An unde- 
livered deed is not a sufficient writing to take a 
case out of the statute. A deed is of no validity 
whatever until delivered. Freeland v. Cham- 
bers, this term. A deed can not be deemed a 
contract until it has been given force, and it is 
absolutely devoid of force until delivered. A pa- 
per of any kind, although it contains all the terms 
of a contract, is not operative as a contract until 
it has been delivered with the intention of giving 
it effect. We do not find it necessary to consider 
whether the sum named in the instrument sued 
on is to be regarded as a penalty or as liquidated 
damages, for we are clear that the Statute of 
Frauds precludes any recovery upon it. 
Judgment affirmed. 





TRUSTEES — PERSONAL LIABILITY — 
TRUST FUNDS DEPOSITED IN BANK — 
LOSS. 





WILLIAMS v. WILLIAMS. 


Supreme Court of Wisconsin, May 10. 1882. 


1. It is a general rule that trustees are liable only for 
good faith and common prudence, and that if a loss 
happens to a trust fund, in relation to which they have 
exhibited this care and prudence, they may be al- 
lowed for the loss in their accounts. 


2. But where the administrator deposits in a bank 
money belonging to the estate represented by him, 
taking therefo1 a certificate of deposit payable to the 
order of himself in curreney on the return of the cer- 
tificate properly indorsed, and the bank subsequently 
fails, and the certificate becomes worthless, such ad- 
ministrator must suffer the loss, notwithstanding the 
bank was in good repute attime of making the de- 
posit, and the teller receiving the money and giving 
the certificate was informed that the money deposited 
was a trust fund. 

8. If the administrator desired to escape liability, 
he should take the certificate in his name, as adminis- 
trator of the estate, or at least have the credit so en- 
tered upon the books of the bank. 


In the matter of the estate of Stephan Williams, 
deceased. 

Appeal from Circuit Court, Rock County. 

Bennett & Sale, for appellant; 8. U. Pinney and 
H. S. Wilson, for respoudent. 

July 10, 1875, Harry C. Williams had in his 
possession, as administrator of said estate, 
$665.70, and deposited the same for safe keep- 
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ing and greater security and convenience, in 
the Corn Exchange Bank of Waupun, near 
which he resided, taking a certific te of de- 
posit in his own name for the amount. The 
court found that the bank was, at the time, in 
good credit and repute, as safe, solvent and in all 
respects trustworthy; that in making the deposit 
the administrator informed the teller who received 
the money and gave the certificate that the 
moneys were trust funds, and did not belong to 
him individually, but did not inform him as to 
whom the money did in fact belong, nor give any 
direction as to the deposit being made or the cer- 
tificate issued in any other than his individual 
name; that said administrator had previously had 
money on deposit to his individual credit, but at 
the time in question had none: that the $665.70 
was at the time in fact placed to his individual 
credit on the books of the bank and so remained; 
that at the time of making the deposit he took the 
certificate and retained the same; that in August, 
1875, the bank failed, and the amount became 
wholly lost, and the certificate wholly worthless, 
except as toa small dividend upon the’ assets in 
the hands of the receiver; and as a conclusion of 
law that the administrator was not entitled to 
credit for the amount of such loss but must fully 
account for and pay over to the estate the amount 
of the money so deposited, and accordingly af- 
firmed the order or judgment of the county court 
disallowing such credit and holding him to such 
aecountability. And from the judgment there- 
upon entered this appeal is brought. 

Cassopay, J., delivered the op‘nion of the 
court: 

The very small portion of the argument heard, 
and a hasty reading of the printed briefs, strong- 
ly impressed the writer with the justice and equity 
of the appellant’s theory. But my brethren, who 
heard all the arguments, are clearly of the opin- 


ion that the findings of the circuit court are in ac- 1 


cordance with the evidence, and that the law ap- 
plicable thereto, rigidly holds the administrator 
accountable for the amount of the deposit in 
question. A very careful examination of the au- 
thorities induces me to acquiesee in their judg- 
ment. Undoubtedly the general rule is, that 
trustees are liable only for good faith and common 
prudence, and that if a less happens to a trust 
fund in relation to which they have exhibited this 
care and prudence, they may be allowed for the 
loss in their accounts. This is abundantly shown 


' by the authorities cited by the able counsel for the 


appellant. But here the trust fund was not left 
with the bank for safe keeping and to be pre- 
served in kind asa special deposit, but as a de- 
posit to the credit of the depositor, and the amount 
of which was “‘payable to the order’ of the de- 
positor ‘in currency on the return of ’’ the ‘‘cer- 
tificate properly indorsed.’’ Thus it is plain that 
the identical money deposited was not to be re- 
turned, but the amount of it was to be paid ‘in 
currency ’’ on presentation of the certificate, 
properly indorsed. In other words, the. depos- 





itor departed with the money for the general use 
of the bank, and took from the latter its obliga- 
gation to repay a like amount in currency when 
required, as stated. The authorities seem to hold, 
and it would probably be conceded, that the 
cestui que trust of this fund could have held the 
bank liable as against the personal representatives, 
creditors or legatees of the depositor. But the 
question here is whether the depositor is released 
from liability to his cestui que trust by reason of 
such deposit and the subsequent failure of the 
bank? ‘The earliest case cited is Knight v. Lord 
Plymouth, 3 Atkyns, 480; s. c.,1 Dickens, 120, 
decided by Lord Chancellor Har¢wicke in 1747, 
where it was held that: ‘*Where a receiver pays 
money to a tradesman, and takes bills for the sum, 
if he was in credit at the time, though he fai's 
soon after, it shall not affect the receiver.” It 
does not appear from the report of that case 
whether the deposit was made by the receiver as 
receiver Oras an individual. In Wren v. Kir- 
ton, 11 Ves. Jun. 377, Lord Ch. Eldon said: 
“In Knight v. Lord Plymouth, [ apprehend, the 
deposit with the country banker was to the ac- 
count of the receiver, as receiver; not to his in- 
dividual account.’’ And subsequently, in the 
same case, he said: **I should not much fear to con. 
tradict that case of Knight v. Lord Plymouth, upon 
what has been done by later authorities, if it is as 
represented; for nothing 1s more dangerous. * * 
If he goes to a responsible banker, and gets a bill 
upon a responsible house in London in his favor, 
as receiver, that bill, so earmarked, would be spe- 
cific assets, to the credit of the trust property.”’ 
And so in the case last cited, he held the “‘receiv- 
er charged with a loss by the failure of the bank- 
er; having made the remittances to his own 
credit and use; and not to a separate acco ant for 
the trust.”’ The same rule was followed by Lord 
Ch. Brougham in Salway v. Salway, 2 Russeli and 
Mylne, 215, subsequently affirmed by the House of 
Lords, 2 Id. 751.. See White v. Bough, 3 C. and 
F. 44. Itis true that Knight v. Lord Plymouth, 
has frequently been referred to in other cases, 
without such digcrimination (Routh v. Howell, 3 
Ves. Jun. 566; Lovell v. Minot, 20 Pick. 119; 
United States v. Thomas, 15 Wallace, 343; Sea- 
well v. Greenway, 22 Texas, 697), but the distine- 
tion thus made by Lords Eldon and Brougham, 
seems to be well supported by authority. See 
Massey v. Bonner, 4 Maddock, 413; Tebb v. Car- 
penter, 1 Maddock, 290; Matthews v. Brise, 6 
Beay. 239. In holding the trustee liable in the 
last case cited, the learned Master of the Rolls 
lays stress on the fact that the exchequer bills 
“remained undistinguished” as trust property in 
the hands of the broker, and indicates, that if he 
would have escaped liability, he should have dis- 
tinguished them as such trust property. To the 
same effect is Massey v. Bonner, 1 Jacob & Walk- 
er, 248, where Lord Eldon said: “If an assignee 
pays money into his banker’s hands, as money be- 
longing to the estate and the banker fails, the 
assignee is undoubtedly clear from the loss; but 
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if, instead of distinguishing it, he pays it all into 
his own account, then it is his account there; there 
is nothing like a declaration of trust of it, and it 
is familiar to consider him as having it in the 
banker’s hands for himself, making him liable for 
it, etc. * * * * JT can not doubt that this 
principle has been acted on with trustees and ex- 
ecutors, who are equally gratuitous agents with 
this defendant. In Robinson v. Ward, 2 Car. & 
Payne, 60, Abbott, C. J. (Lord Tenterden), speak- 
ing of the method by which the agent might have 
escaped liability, said: ‘The defendant should 
have paid this money into a banker’s hands, by 
opening a new account in his own name, for the 
credit of Robinson’s estate, and so ear-marked the 
money, as belonging to that estate: then it would 
have been kept separate.”? See, also, Macdonnell 
v. Harding, 7 Simon, 178; Hamon vy. Cottle, 6 
Serg. & R. 290; Cartmell v. Allard, 7 Bush, 482; 
Bartlett v. Hamilton, 46 Me. 435. In Norris v. 
Hero, 22 La. An. 605, it was held that: ‘An 
agent who, when it becomes his duty to deposit 
in bank the moneys of his principal, fails to make 
the deposit in the name of his principal, becomes 
personally liable for the amount. In such a case 
the agent will not be permitted to urge the failure 
of the bank after the deposit was made, and throw 
the loss on the principal.’’ To the same effect is 
Mason v. Witthorne, 2 Caldwell (Tenn.), 242. The 
rule would seem to be imperative that: ‘An ad- 
ministrator or trustee who deposits trust funds in 
his own name, in a bank, or other institution, 
which fails, the loss will fall upon him.’? Com- 
monwealth v. McAlister, 28 Pa. St. 480; s. c., 30 
Pa. St. 336. In the opinion of the court in the 
the last case, Porter, J.,said: ‘If he (che trustee) 
undertakes to make a deposit in a banking insti- 
tution, the entry must go down on the books of 
the institution, in such terms as not to be misun- 
derstood, that they are the funds of the specific 
trust to which they belong. He can not so enter 
them as to call them his own to-day, if they are 
good, and to-morrow, if bad, ascribe them to the 
estate; or shift them in an emergency from one 
estate to another; or by the deposit, secure the 
discount of his own note, and have the deposit 
snatched at by the bank if the note be not paid, or 
attached by a creditor as the depositor’s individ- 
ual property. * * * * No matter what he in- 
tends todo, or what the cashier or clerk may 
think he is doing, the deposit must wear the im- 
press of the trust, or he can not, when brought to 
account, call it trust property.’’ See Baskins v. 
Baskins, 4 Lansing, 90. Following in the line of 
the English cases, it was held in Jenkins v. Wal- 
ter, 8 Gill & Johnson, 218, that: ‘Where a 
guardian had received a sum of money belong- 
ing to his ward, and on the day of its re- 
ceipt, had deposited it in a banking institution 
then in good credit, but which subsequently 
failed, and taken a certificate therefor payable to 
himself, or order, it was held, that the loss result- 
ing from the failure of the bank should fall upon 
him, though on the day of the deposit, by indorse- 





ment on the certificate, he declared it to be the 
property of his ward, and placed ‘in bank for his 
benefit.’’’ So Mr. Perry, on the strength of some 
of the English cases cited, says: ‘If money is to 
be transmitted to a distant place, a trustee may 
do so through the medium of a responsible bank, 
or he may take bills from persons of undoubted 
credit, payable at the place where the money is 
to be sent; but the bills must be taken to him as 
trustee; if he neglects these precautions he will 
be responsible for any loss.’’ Sec. 406. 

It is true that, in some of the cases cited, the 
trustee had, at the time of making the deposit, a 
credit to his individual account at the bank, and 
such deposit was credited to him individually in 
the same account. But the test is not so much the 
keeping of a separate account at the bank, 
as it is the parting with, and hence the los- 
ing of the identity of the trust fund, and having 
in lieu thereof no obligation, contract or account 
upon which is impressed the equitable ownership 
of the trust. Had this administrator retained 
these moneys in his own possession, and mingled 
them with his own funds, so as to lose their iden- 
tity,and the whole had been lost without his fault, 
yet we apprehend he would have been liable. 
Schoemaker v. Hinze, 4 Wis. L. N. 46; s. c., 10 
N. W. R. 86. Here the fact that he delivered the 
moneys to the bank and thus allowed them to be 
mingled with other funds, destroys their identity 
as completely as though he had first mingled 
them with an equal amount ot his own moneys, 
and then deposited the whole in Lulk. The de- 
posit, therefore, put an end to the identity of the 
funds deposited, and the certificate was simply an 
agreement, taken in exchange for the money, to 
repay a like amount in currency upon the condi- 
tions named. Beyond question, the certificate 
was negotiable. Klauber v. Biggerstoff, 47 Wis. 
551. To all appearances it was the individual 
property of the depositor, and not of the estate 
which he represented; and there was nothing on 
the books of the bank to indicate the contrary. It 
stood, therefore, precisely the same as though he 
had loaned the money to an individual at the 
time supposed to be responsible, and taken his 
negotiable note therefor without interest paya- 
ble on demand ‘in currency’’ to the order of him- 
self. The making of the depusit and taking the 
certificate to himself individually was therefore 
not only an extinguishment of the identity of the 
money, but an appropriation of it, in law, to his 
own personal use. ‘This being so, shall the rule 
be established by this court that administrators, 
executors, trustees and guardians may insist on 
settling their accounts by tendering such notes or 
certificates in lieu of cash, however worthless 
may be the makers or the bank at the tiie of 
settlement? The question is important, and the 
answer vast in its consequences. ‘To hold the ad- 
ministrator answerable in this case is undoubtedly 
a great hardship,but to exonerate him from liabil- 
ity is to encourage the mismanagement of trust 
funds,and to open the door to frauds innumerable, 
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against those whose age and weakness entitles 
them to the most rigid protection of the law. The 
rule, therefore, should not be slackened, even if 
the question were a new one; mvch less in view 
of the authorities cited. It may be said that the 
remarks ef Mr. Justice Paine, in School District 
v. Zink, 25 Wis. 636, to the effect that the mere 
substitution of a certificate of deposit payable to 
the holder of a check on a bank for the check it- 
self, worked no change whatever in the status or 
title to the fund in bank, is inconsistent with the 
view we have taken of this case, but in so far as 
that opinion is in conflict with this decision, it 
must be regarded as overruled. 

For the reasons given the judgment of the cir- 
cuit court is aflirmed. 


en 


MISCONDUCT OF JUROR — NEW TRIAL. 





WHITMORE y. BALL. 


Supreme Court of Tennessee, April Term, 1882. 


When affidavits are filed, charging ajurer orjurors, 
en information and belief, with misconduct in the 
ury room and an improper influencing of the verdict, 
it is the duty as well as the province of the trial court, 
if jurors fail or refuse to give their affidavits on the 
subject, tosummon the jurors and exawine them in 
open court as to the truth of the charges. 


TuRNEY, J., delivered the opinion of the court: 

After verdict in an action for libel, plaintiff in 
error moved for a new trial, and read his own at- 
fidavit, stating his grounds as follows: That A. 
M. Stoddard, one of the jury, after the jury had 
retired for consul.ation, stated to it, that to his 
knowledge, W. L. Trask, who wrote the article in 
the Ledger, about which this controversy is, had 
prejudice and malice against the plaintiff, be- 
cause when he had charge of the European Hotel, 
the plaintiff had refused to give him free dinners, 
or free meals, or free board at his house. 

That the Public Ledger, which published the 
article complained of, and of which Whitmore is 
the owner, had published other articles defama- 
tory of individuals, and that he wanted to stop it; 
that it had published unjust and false articles 
about a society of which he (the juror) was a 
member, and that he had not forgotten it; and that 
he wanted to punish Whitmore for these things. 
He further said that the witness who had given 
damaging testimony as to the character of the 
plainnff and of the notel he kept, he did not be- 
ieve; that he had lived at the hotel and knew 
better, ete. The affidavit further stated that sueh 
statements made in the jury room were calculated 
to mislead and prejudice the jury, and affiant be- 
lieves,did havean important effect and influence 
on the jury, in inducing it to yield to Stoddard’s 
suggestions and give a verdict for damages. 
Without them, he believes the verdict would have 
been for him, or at least for merely nominal dam- 


ages. 





The affidavit discluses the names of three ju- 
rors, from whom the facts of Stoddard’s conduct 
had been learned, but who refuse to voluntarily 
give their affidavits, but say they will make the 
statements if called by the court, or as the court 
may order. The action of the court is set out as 
follows: ‘The court refused to permit counsel to 
examine the said jurors in open court as re- 
quested, holding it improper to do so in the ab- 
sence of affidavits from the jurors themselves, and 
informed defendant’s counsel that the court would 
wait for an affidavit from a juror, and would con- 
sider it, if presented.”’ 

The court was then requested to examine the 
ji rors, or any of them, touching the evidence of 
Stoddard in the jury room. This was refused, the 
court holding it to be improper in the absence 
of affidavits of some of the jurors themselves. 
That a verdict may be attacked and set aside for 
the misconduct of a juror, established by the tes- 
timony of his fellows, is too well established in 
this State to be disturbed now. We know of no 
reason in public policy why it should be other- 
wise. It certainly has a controlling tendency to 
insure purity and fairness in jury trials. The 
statements of Stoddard, as disclosed in the affi- 
davit, were calculated to, and, no doubt did, pre- 
judice the jury and incline its minds to a verdict 
against the plaintiff in error. Treating the affi- 
davit as prima facie true, itis certain that Stod- 
dard was the friend and desperate advocate ef the 
defendant jn error, and that a fair and impartial 
trial could not be had at his hands. A strong 
presumption arises that his conduct in the jury- 
room brought about the verdict. This court has 
several times said that the better practice is to ex- 
amine the juror inopen court. Such course gives 
the adverse side full opportunity to test the wit- 
nesses, and place before the court the facts in 
their true light. No room is lef: for sliding over 
or concealing facts, which, if left out of an affida- 
vit, put on the matter a face wholly different from 
the truth. In this case, the accusing jurors had 
refused to make written affidavits; and we know 
of norule by which court or counsel could have 
compelled them to it. It was in the power of the 
court to have compelled them to answer questions. 

In this case, it appears that the affidavit had 
been filed long enough to have given the plaintiff 
and counsel ample time to examine it, and to pre- 
pare to defend against it, before the action of the 
court was invoked, or inquiry into the con- 
duct of the offending jurors. This fact excites a 
decidedly strong suspieion that the facts charged 
could not be refuted, and we will look to itasa 
circumstance in the nature of a confession on the 
part of the plaintiff below of the truth of the 
charges. Under all the circumstances, we are of 
opinion the court should have examined the ju- 
rors offered or a sufficient number of them, some 
of whom were present under subpcena, to have 
shown the truth or falsehood of the facts charged, 
and their influence upon the jury in arriving at 
their verdict. It was within the legitimate power 
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of the court to have compelled the attendance and 

deposition of each juror. Counsel and parties 

were powerless to compel written affidavits. 
Reversed. Judge Cooper dissents. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querves will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. A y 
communications are not requested. 





QUERIES. 


4. If a county sends a patient to the State lunatic 
asylum, and he is kept there at the expense of the 
county for some years, but after recovery and dis- 
charge from the asylum should become solvent, could 
the county recover of him the amount paid for his use 
and benefit? J.J. BR. 

Charleston, Mo, 





5. ‘8d. After the decease of my said wife, all that 
remains of my property, real and personal, is to be 
equally divided between my sons, Henry, George and 
William. 4th. That part coming to William I wish 
placed in trust, and at his decease, if he leaves no 
children, payed to his brother Henry.’’ The ‘‘prop- 
erty’’ is mostly of a personal character. What kind 
of an estate does William take under the above clause 
of the will? The will was made and probated in the 
State of Massachusetts. B. 

Chicago, Ill. 


6. In case of sale under power of mortgage of land, 

he Public Statutes of Massachusetts, ch. 181, sec. 10, 
provides for recording the notice of sale and affidavit 
of the person selling, and declare that such affidavit or 
certified copy thereof *‘shall be admitted as evidence 
that the power was duly executed. Does not this give 
to such affidavit an effect greater than a deed has by 
allowing it to be evidence without proof of execution, 
and does not the recording thereof make the record- 
ing of the deed to purchaser superfluous? 


Boston, Mass. I. C. W. 


7. In January, 1882, all records, inoluding records 
of judgments, belonging to the district court of this 
county, were wholly destroyed by fire. At the t me 
of the said destruction A had a valid judgment against 
B in said court unsatisfied. There is no provision in 
the statutes of this State for the restoration or sub- 
stitution of court records lost or burned. After the 
fire A,and without any record of his judgment in ex- 
istence, orders an execution to issue on his said judg- 
ment. The clerk of said court issues an execution, 
and init from his memory recites the judgment. ist. 
If the clerk has recited the judgment correctly as it 
stood at the time of the fire, will the execution stand? 
2d. If the memory of the clerk has caused him to 
slightly err in the amount of the judgment, say he 
recites it at $72 when in fact im should have been 
$74 or $70, will such an error under the circumstances 
be fatal to the execution? * 





8. A and wife sel) eighty aeres of land to B. B pays 
part of purchase money, and A and wife execute deed 
for land to Band deposit deed with C, and A and B 
at the same time execute a memorandum in writing 
setting forth terms which, being performed by B, au- 
thorized C to deliver deed to B. The memorandum is 
signed by A and B; sets forth description of land by 
quarter, section and range, and sets forth what B is 
to pay, and authorizes C todeliver deed upon such 
payment. Notimein memorandum. A afterward in 
ashort time demands deed of C, receives it, and de- 
stroysit by thrusting in fire in presence of C. A then 
deeds the land to his son, who takes with full notice 
of B’s equity. Query: Can specific performance be 
decreed, the memorandum being set out in bill, but 
deed only described fully, the original having been 
destroyed? How does statute of fraud affect con- 
tract? ¥. 

Columbus, Kan. 


9. A makes the following provisions in her will: 
‘Ist. My funeral expenses shall be paid first of all; 
next, all my indebtedness. 2d. I further request, af- 
ter my debts have first been paid, my beloved hus- 
band §S shall have his maintainance during bis natural 
life and funeral expenses out of my estate, provided 
there be sufficient todo so. I further desire that af- 
ter the death of my husband the remainder of my es- 
tate. if any, be divided equally between (naming five 
persons). * * * Should my personal property not 
be sufficient to pay off my indebtedness, my executor 
may, at his option, dispose of my real estate in such 
manner that my bequests and desires may be fully 
complied with.’’ The executors pays the debts with 
personal property, makes final report and is dis- 
charged. The real estate rents for barely enough to 
maintain 8, the husband. Now, has S§8 a life estate in 
the land, or is his maintenance a mere charge on the 
realestate, and is his interest in the land subject to 
execution? K. 

Kokemo, Ind. 








WEEKLY DIGEST OF RECENT CASES. 


KENTUCKY, ° 7 
NrEw JERSEY, ; . : 6, 8, 9, 18 
OHIO, ‘ ; 2 i : 4, 10, 11 
PENNSYLVANIA, ° : ° ° 14 
ENGLISH, P ‘ ‘ ‘ ° ° 13 
FEDERAL CIRCUIT COURT, a . 5, 17 


FEDERAL SUPREME COURT, 1, 2, 8, 12, 15, 16 


1. ACTION— PARTIES— NOTE MADE TO AGENT OF 
CORPORATION. 

A corporation may sue on a promissory note payable 
to the order of its agent by name, and describing 
him as ‘‘agt.,’? and not indorsed by the agent. 
Parol evidence is admissible to show that the cor- 
poration, suing as plaintiff, is the owner of the 
note. Pacific Guano Co. v. Holleman, U.S. v. 
C., 8. D. Ga., May 15, 1882. 

2, APPEAL—FEDERAL COURTS—ACTION BY COMBI- 
NATION OF CREDITORS—AMOUNT INVOLVED. 
Where certain creditors secured by assignment bring 

asuiton behalf of all creditors secured thereby 
to set aside a prior assignment, and, on an adverse 
decision, appeal, the matter in dispute as regard 
them is simply their proportionate share of the 
fund that would be realized in the event of suc- 
cess, and not the entire fund; nor can any portion 
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of the fund that would go to creditors not before 
the court be taken into account. Chatjield v. 
Boyle, U.S.8. C., March 6, 1882, 4 Morr. Trans. 
81. 


3. BANKRUPTCY—PROSECUTION OF LITIGATION IN 


BaN KRUPT’S NAME, 
Inasmuch as an assignment of a claim made more 


than four months before going into bankruptcy 
leaves no interest in the assignor to vest in the as- 
signee in bankruptcy, a suit on such assignment 
in the name of the assignor for the benefit of the 
transferees is maintainable, and need not be re- 
vived in the name of the assignee in bankruptcy. 
A suit instituted before proceedings in bankrupt- 
cy by one who afterwards becomes a bankrupt 
may be prosecuted in the same form, if the as- 
signee consents thereto, without making the as- 
signee a party on the record; and inasmuch as the 
assignee in such event is bound by the decision, 
the debtor is sufficiently protected, and can not set 
up bankruptcy of the creditor as a defense. 
Thatcher v. Rockwell, U.S. 8. C., March 6, 1882, 
4 Morr. Trans. 41. 


4, CONVEYANCE—CONSTRUCTION—LEASE FOR LIFE. 


T & B executed an instrument under seal, signed 


by two witnesses, and acknowledged by T before a 
justice of the peace, in which instrument it is cov- 
enanted that T leases to B two acres of land (de- 
scribed in the instrument), with the use of water 
in adjoining lands of T and privilege of conduct- 
ing it in pipes *‘to a cheese house to be erected on 
said premises, T reserving enough water to ac- 
commodate the stock kept on the farms of T. And 
B is to build a cheese house on the premises, and 
agrees to pay T forthe use of the premises and 
the privileges aforesaid, thirty dollars per annum 
on the first day of October, in each year, while the 
premises shal]! be used as and for the manufacture 
of cheese; and when the premises shall no longer 
be used for such purpose, the premises, together 
with the privileges aforesaid, shall revert to 
T, said B having the privilege of removing all 
buildings and fixtures put upon said premises by 
him.’’ Held, that this wasa lease to B for life, 
provided he continued to use the premises for the 
manufacture of cheese thereon and paid rents, 
with the right at any time to remove the buildings 
and fixtures placed onthe premises by such les- 
see. Warner v. Tanner, S.C. Ohio, June, 1882. 


5. CONTRACT—EXCHANGE OF LANDS--DUTY OF MuU- 


6. 


TUAL DISCLOSURES. 
Where plaintiff, one party to a contract, acts with 


full knowledge as to his own property, as well as 
the other property for which he is bargaining, 
while defendant, the other party, on account of 
non-residence, can scarcely be said to know his 
own property, and knows nothing whatever of the 
property he is trading for, the plaintiff is held to 
the strictest and fullest disclosures. Merriam v. 
Lapsley, U.S. C.C., W. D. Mo., 12 Fed. Rep., 
457. 


DIVORCE — DESERTION — SEPARATION NOT 


AMOUNTING TO. 
A husband was intemperate and idle, and his wife 


told him that if he was going to continue to do as 
he had done, they “might as well each do for 
themselyes,”” whereupon he left her. They 
separated amicably, she attending him to 
the railroad station when he left. She swears 
that she has never seen or heard from him 
since then (in 1878), although he appears to 
have written two letters to their daughter, who 





lived with her mother, the first letter being writ- 
ten about a year after he went away. The wife 
says that. by her expression she meant, ‘‘that 
either he must support his family, or she and he 
must each support himself or herself.’’ Held, 
that the saparation does not amount to desertion to 
justify a divorce. Johnson v. Johnson, N. J. Ct. 
Errors and App., 35 N. J. Eq. 20, Reporter’s Ad- 
vance Sheets. 

7. EVIDENCE — RES GESTZ — CONTEMPORANEOUS 

DECLARATIONS. 

In determining declarations res geste, ‘*the general 
rule is, that all declarations made at the same time 
the main fact under consideration takes place, 
and which are so connected with it as to illustrate 
its character, are admissible as original evidence, 
being what is termed a part of the res geste—in 
other words, a part of the thing done.’’ Dilis v. 
May, Ky. Ct. App., April 25, 1882, 2 Ky. L. J. 18. 


8. EVIDENCE—TRANSACTIONS WITH DECEASED PER- 

SONS—LIMITS OF THE RULE. 

In a suit for an account by a surviving partner 
against the executor of his deceased co-partner, 
the survivor is competent to prove that the dece- 
dent applied partnership funds to his own use, 
but statements or personal transactions of the 
survivor with the decedent must be excluded. 
Besson v. Cox, N. J. Ct. Errors and App., 35 N, 
J. Eq. 87, Reporters Advance Sheets. 


9. HUSBAND AND WIFE—TITLE OF LANDS PuR- 
CHASED,TAKEN IN THE NAME OF THE WIFE—PRE- 
SUMPTION. 

1. Where lands are bought and paid for by a hus- 
band, but the title thereto putin the name of his 
wife, the ordinary presumption of a settlement, 
which in this case was fully corroborated by his 
actions and declarations at the time of the pur- 
chase and transfer, can not be rebutted by his sub- 
sequent declarations, nor by his present declara- 
tions of his intention then. 2. Nor will equity 
aid him on account of the subsequent adultery of 
the wife, and his consequent divorce from her 
therefor. 3. Nor will any possibility of curtesy 
in the property entitle him to relief. Lister v. 
Lister, N. J. Ct. Errors and App., 36N. J. Eq. 
49, Reporter’s Advance Sheets. 


10. JURISDICTION—COMITY OF STATES—RIGHTS OF 

FOREIGN RECEIVER. 

In a suit in chancery pending in a Kentucky court, 
wherein the trusteees of an insolvent railroad cor- 
poration sought to enforce their rights under cer- 
tain mortgages of the road and its equipment, the 
conditions of which had been broken, an applica- 
tion was made for the appointment of a receiver 
to take charge of and operate the road. Pending 
this application, certain rolling stock covered by 
the mortgages was temporarily in Ohio, and while 
here was seized in attachment by an unsecured 
Kentucky creditor. The entire property was in- 
sufficient to pay the debts secured by the mort- 
gages, or to earn income to pay the interest. The 
order of the court appointing the receiver, made 
subsequent to the seizure in attachment, ordered 
him to take possession of all the property, inclu- 
ding that seized, and authorized him to sue in his 
own name as such receiver, whenever necessary 
to perform his duties. Held, that the mortgages 
covered the rolling stock, though temporarily in 
this State, and the receiver might, under the com- 
ity between States, by an action brought in this 
State in his own name, assert his right to the pos- 
session thereof, where such right is not in conflict 
with the rights of our own citizens nor against the 
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1. 


12. 


policy of our laws. Merchants’ National Bank v. 
McLeod, S. C. Ohio, May, 1882. 


JURY TRIAL—COMPETENCY OF JUROR—BIAS. 
Sections 7267 to 7275 inclusive, of the Revised 
Statutes, are not repealed by the act of March 29, 
1881 (78 O. L. 95), in respect to impaneling juries 
in capital eases, or affected otherwise than in 
substituting the wheel, therein provided for, in 
place of the box from which the names of electors 
shall be drawn for jury service. 2. A person sum- 
moned as a juror who states upon his voir dire 
that be has formed or expressed an opinion 
touching the guilt or innocence of the aceused is 
prima facie incompetent, and such prima facie 
incompetency is not removed until it has been 
made to appear that such opinion was formed 
from reading mere newspaper statements, com- 
munications, comments or reports, or upon rumor 
or hearsay, and not upon conversations with wit- 
nesses of the trunsactions, or reading reports of 
their testimony, or hearing them testify, and that, 
notwithstanding such previously formed or ex- 
pressed opinion, the juror is able to render an im- 
partial verdict upon the law and the evidence. 
McHugh v. State, 8. C. Ohio, June, 1882. 


MUNICIPAL BONDS—REVERSAL OF ORDER FOR 


IssuE. 
Where a county judge made an order for the issue 


13. 


of eertain bonds, assuming to act under a State 
Law, and on appeal by the tax payers this order 
was reversed, such judgment, between the orig- 
inal parties to the bonds, was equivalent toa re- 
fusal to make the original order, and the bonds 
issued under it are invalid as between such par- 
ties. Stewart v. Town of Lansing, U.S. 5S. U., 
March 6, 1882; 4 Morr, Trans., 85. 


NEBGLIGENCE—DANGEROUS PREMISES—PRIVITY 


OF CONTRACT. 
Defendants, dockowners, let their stock to ship 


14. 


owners, and further supplied to them for hire, 
and fixed staging round the ship in order that it 
might be painted. Plaintiff, a painter in the em- 
ploy of one G, who had contracted with the ship- 
owners to paint the ship, while working on the 
staging supplied and fixed by the defendants, sus- 
tained injuries owing to a defect in the staging. In 
an action against the defendants for the injury 
sustained, Held, that there was no privity of con- 
tract between plaintiff and defendants, nor any 
such relationship as would create a duty towards 
the plaintiff ou the part of defendants, and that 
he could not recover. Heaven v. Pender, Eng. 
High Ct., Q. B. Div., June 12, 1882, 30 W. R., 
749. 


PARTNERSHIP—FIRM BANK ACCOUNT IN NAME 


OF INDIVIDUAL MEMBER—EVIDENCE. 
Admissibility of evidence that checks drawn by one 
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member of a firm in his own name were drawn 
against the firm money and were exchange checks, 
and that the bank account of the firm was kept in 
the individual name of said member. Albright v. 
Breder, 8. C. Pa., April 10, 1882, 14 Lane. Bar, 25. 


PATENT—ORIGINAL AND REISSUE—IDENTITY. 


If it appears from the face of original and reissued 


patents, that extrinsic evidence is not needed to 
explain terms of art, nor to apply the descrip- 
tions to the subject matter, so that the court is 
able to say from mere comparison what are the 
inventions described in each, then the question of 
identity is one of pure construction by the court 
and not of fact for the jury. Heald v. Rice, U,S. 
S$. C., March 6, 1882, 4 Morr. Trans,, 50, 





~ — 
16. PLEADING—INJUNCTION—SUFFICIENCY OF Aj 

LEGATIONS. 

In a chancery suit by a wharfowner to enjoin 
driving of piles and construction of a run-way 9 
into the river, the allegation that ‘‘the effect 
driving the piles in the bed of the river and 
structing the run-way will be to divert the riy 
from its natural course and throw it east of j 
natural location, and from the river bank no; 
and south of said run-way and piling, and er 
in front of and upon plaintiff’s improved wharf 
deposit of mud and sediment, so that it will 
impossible to land at plaintiif’s wharf, ’’ is not 
mere expression of opinion or apprehension, 
a sufficiently certain and minute allegation 
facts, and is not demurrable. St. Louis v. Kna 
etc. Cu., U. 8. S. C., March 6, 1882, 4 Mo 
Trans., 37. 


17. REMOVAL OF CAUSE—CITIZENSHIP — NOMIN 

PARTIES. 

A tenant in possession sued in trespass to tryt 
title to land, and who disclaims title, may ha 
her landlord, the real party in interest, substi 
tuted as defendant. In such case she is but ano 
inal party on the record, whose presence co 
not defeat the right of the real parties in inte 
to have the cause determined in the Federal cou 
State v. Lewis, U. 8. C.C., N. D. Tex., April 
1882, 12 Fed. Rep. 1. 


18. SURETY—EFFECT OF COLLATERAL SECURITY. 
1. The giving of a bond as collateral security to 
subsisting bond and mortgage, does not, per 
and in the absence of any ancillary agreement, 
erate as a suspension of the right to prosecu 
such bond and mortgage. 2. A surety of 
mortgagor will not be released by the mere givi 
of such collateral bond. Firemen’s Ins. Co. 
Wilkinson, N. J. Ct. Errors and App., 35 N. J 
Eq. 160, Reporters Advance Sheets. 

































NOTES. 





——A peculiar system of mortgaging farms 
used in Switzerland. A farmer may borrow of 
dozen men successively, the simple record in 4 
official book showing their order. If he failst 
pay, a successor is found for him by beginning 4 
the bottom of the list of debtors, and calling o 
each in his order to assume all the debts and mani 
age the farm, or step aside and lose his claim. 


— It is doubtful whether a more delicate fort 
of bribery will ever be devised than that which} 
alleged to have been resorted to in the trial of 
will case in Baltimore. A new trial is sought 0 
the ground that a beautiful daughter of the col 
testant was in the court room throughout 
trial, carrying on a quiet flirtation with a suscep 
tible young man in the jury box, whereby she § 
influenced him that he confessed his inability 
acquiesce in a verdict against her father. It 
further alleged that after the close of the trial th 
victorious father invited the young juryman to bi 
home, where a de jure acquaintance was substitu 
ted for the de facto affair that the young peor 
had gotten up in the court room. 
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